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Preface 


I N the fall of 1942 the Graduate Faculty of Political and Social 
Science of the New School for Social Research submitted to 
the Rockefeller Foundation a proposal for a study of the Rhine- 
land occupation after the last war. From such a study, placed in 
the wider framework of a research project on 'Germany’s Posi- 
tion in European Postwar Reconstruction,’ significant conclu- 
sions could be expected for the tasks of occupation, relief, and 
reconstruction in Central Europe after this war. 

The Rockefeller Foundation acknowledged the importance of 
the project by granting the financial means for its execution. 
But before the investigations of the Graduate Faculty had ad- 
vanced to the particular issue of the Rhineland occupation, the 
Division of Economics and History of the Carnegie Endowment 
for International Peace had invited Dr. Ernst Fraenkel to under- 
take a similar study in the course of disarmament inquiries that 
it was conducting under the direction of Dr. Sanford Schwarz. 
In the fall of 1943 the Institute of World Affairs— which carries 
on the research projects on international problems formerly con- 
ducted by the Graduate Faculty— and the Carnegie Endowment 
for International Peace agreed jointly to sponsor Dr. Fraenkel’s 
w’ork. In December 1943 a preliminary draft was submitted as a 
confidential memorandum to the government agencies concerned. 
The present publication contains the results of the investigation 
in their final form. 

It is hardly necessary to state that neither of the sponsoring 
institutions identifies itself with the views expressed in this book. 
They are glad, however, to present to a wider public what, in 
their opinion, is a serious attempt to demonstrate in a scientific 
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manner the many ramifications of a problem that is as complex 
as it is topical. 

Both institutions wish to express their gratitude and apprecia- 
tion to Miss Elizabeth Todd, Editor of the Institute of World 
Affairs, to whose critical penetration, sympathetic understanding, 
and selfless devotion the book owes its present form. 

JaxMEs T. Shotwell 

Director, Division of Economics and His- 
tory, Carnegie Endowment for Interna- 
tional Peace 

Adolph Lowe 

Executive Director of Research, Institute 
of World Affairs 
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Introduction 


I EOPOLD VON RANKE once remarked that it cannot be the 
^ task of a historian to provide statesmen with practical solu- 
tions for urgent political problems. He added, however, that his- 
tory may teach future generations to grasp the deeper signifi- 
cance of their own period. 

A study of the Rhineland occupation cannot provide answers 
directly applicable to the future occupation of Germany, for the 
problems that will arise at the end of the present war are unique 
ill character. The absence of a responsible German government, 
the necessity to purge both the German bureaucracy and the 
leading economic and social groups, the fact that Germany as a 
whole is likely to be occupied, and not merely a small part of 
the country— these circumstances, and many others as well, are 
basically at variance with those that prevailed at the end of the 
last war. 

Nevertheless, an analysis of the Rhineland occupation may 
prove of some value for understanding the problems that will 
confront a future occupation regime. Once the isolated facts of 
that occupation have been reduced to the discussion of a few 
basic problems, it becomes apparent that the overthrowing of an 
arbitrary regime by the military force of democratic powers 
raises issues that cannot be solved by reference to considerations 
of militaiy expediency alone. The liquidation of a war that is 
v’^aged as a struggle of law against lawlessness automatically raises 
the problem of the restoration of law under the peculiar condi- 
tions of military occupation. 

It is scarcely necessary to emphasize that ‘rule of law,’ as the 
term is used in the present study, means that the bearers of public 
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power respect definite rules of jurisdiction and procedure in their 
governmental and administi-ative activities—tliat they recognize 
those formal principles that are indispensable for the protection 
of the individual from arbitrary interference with his personal 
integrity. Attempts have been made to discredit the rule of law 
as a merely 'formaF concept, but the history of the last twenty- 
five years provides ample evidence of the short-sightedness of 
this interpretation. It is rather from its strictly formal character 
that the rule of law derives its unique dignity and its specific sig- 
nificance as one of the chief safeguards of individual freedom. 
Attempts have been made, too, to transform the idea of rule of 
law from a general principle of procedure into specific rules of 
substantive law, which in practice would be applicable almost 
exclusively to the protection of vested interests. This abuse of 
the rule of law for onesided group interests serves only to distort 
the principle and to obscure its function as one of the basic ele- 
ments of western civilization. 

The rule of law is primarily a principle of constitutional gov- 
ernment, intended to protect citizens from despotic measures of 
their own sovereign. But the question arises whether the basic 
ideas to which it gives expression are subject to national delimita- 
tion. The main concern of the present study is whether a prin- 
ciple that is applicable to national governments, exercising their 
powers by virtue of national laws, is not also applicable to the 
regimes of foreign governments that exercise their powers by 
virtue of international law. 

The book deals primarily with the armistice period of occupa- 
tion after the last war, and the first years of the peacetime re- 
gime. When the American troops left the Rhineland, and the 
French and Belgian armies marched into the Ruhr, early in 1923, 
the situation changed so basically that the occupation of Ger- 
many became a quite different chapter of histor)^ 

The circumstances in which this book originated have been 
briefly described in the Preface. To both sponsoring institutions, 
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the Carnegie Endowment for International Peace and the Insti- 
tute of World Affairs, the author is deeply indebted for the sup- 
port and encouragement he has received In particular he grate- 
fully acknowledges the friendly guidance given him by Dr. San- 
ford Schwarz, of the Carnegie Endowment, through all stages of 
the project. The close contact with him opened new insights into 
general problems of international law and specific problems of 
military occupation. And to Dr. Adolph Lowe, of the Institute 
of World Affairs, the author is especially indebted for his en- 
couragement and coiinsd. in the writing of the book and for his 
efforts in arranging for its publication. He took upon himself the 
chore of reading the first rough draft of the manuscript, and his 
constructive criticisms led to a revision of many parts of the 
book. The stimulating discussions with him are an unforgettable 
experience for the author. In addition, the manuscript has been 
read by Professor James T. Shonvell, Professor Walton Hamil- 
ton, and Mr. Pierrepont Noyes, the first American High Com- 
missioner in the occupied Rhineland; and they have offered nu- 
merous suggestions of great value. 

Miss Elizabeth Todd contributed to the book far more than 
the usual editorial aid. In her untiring efforts she not only cor- 
rected and improved the language, but also revised the organi- 
zation of the book and made numerous suggestions concerning 
the substance. Her logical mind, her deep interest in the prob- 
lems discussed in the study, and her infallible sense of language 
made the discussions with her an intellectual pleasure as well as 
a continuous source of mental stimulation. 

Miss Hedwig Wachenheim relieved the author of the ungrate- 
ful task of rectifying ail citations. 

In the text, bibliographical references have been abbreviated 
as far as possible; full citations are presented in the bibliography 
at the end, of the book. ' ■ 

Ernst Fraenkel' ,^ 

Wmimigton, 6 Jun^ 1944 . \ 
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Imtitutiom of the Occupying Powers 


O N 30 June 1930, the last French soldier of the Rhineland 
occupation army left German soil; on 30 June 1940, the 
German armies had occupied half of France. Not only the 
Rhineland occupation itself, which was intended to guarantee 
France’s security, but also the termination of the regime before 
schedule, which wzs to encourage the reconciliation of Ger- 
many, had failed in its purpose. As a whole, the post- 19 18 
occupation of the Rhineland represents a chapter of modern his- 
tory in which ^the greatness and misery of a victory’ found one 
of its most tragic expressions. 

A future historian will probably not lay much emphasis on 
the Rhineiaiid occupation as a positive factor contributing to 
the present war. He is likely to find the historical significance 
of that episode merely in the negative fact that it did not ac- 
complish its purpose of preventing the Second World War. But 
if he is interested in historical ‘tendencies’ as well as in ‘facts,’ 
he can find in the Rhineland of the early 1920’s the microcosm 
of most of those forces which during the 1930’s were to break 
throiigh as eruptive powers and ultimately bring about the col- 
lapse of the Versailles system. In 1933 an English writer pub- 
lished his memoirs on the Rhineland occupation under the title, 
Prehide to Hitler; with the same accuracy, and on the basis of 
the same reasoning, the occupation could be called a prelude to 
the Second World War. In our efforts to prevent a disarmed 
Germany from once again endangering the security and peace 
of the v’orld, after another twenty years, we shall do well to 
view the Rhineland occupation as a symptomatic link in the 



THE ARMISTICE PERIOD 


4 

chain that connects the two great catastrophes of oiir period. 

In its final form that regime was a symbolic mixture of ‘realism’ 
and ‘idealism.’ It represented the exercise of power politics against 
a conquered enemy, and at the same time, in applying Wilsonian 
principles to the field of military occupation, it reflected an al- 
most unlimited belief in the force of law. The contradictions 
between these two tendencies foreshadowed the conflicts that 
were to undermine, a few years later, the League of Nations 
and the whole system of international security. 

But the conflict between political cynicism and legal idealism 
is not sufficient to explain the collapse of the Versailles system. 
The experiment of 1919 was undertaken in the course of a social 
revolution which the framers of the new order misinterpreted 
as a merely transitory phenomenon. They honestly believed that 
the social unrest of the postwar period could easily be overcome 
by military force and the collaboration of all ‘respectable’ ele- 
ments. What became world-famous as appeasement policy, 
twenty years later, was actually begun early in 1919, when the 
occupying powers in the Rhineland took the part of the German 
reactionaries, bureaucrats, and militarists in their fight against 
the progressive forces of the German democratic revolution. 

In a world full of economic conflicts the exercise of military 
power cannot be isolated from its surrounding social forces. One 
of the crucial questions of the post-1918 period w^as whether 
those who were in control of the power positions, in internal 
and international business life, would be allowed to abuse the 
political and military influence of their countries for their own 
benefit. The Rhineland occupation provides ample evidence of 
the dangers involved in a military occupation in which the hold- 
ers of military power consider the furtherance of private business 
interests a part of their patriotic duty. Business activities based 
on military power led to a reaction by the victims of these trans- 
actions— a reaction in which the social resentment of the under- 
privileged was inseparably intermingled with the nationalistic 
aspirations of the vanquished. The occupied Rhenish territory 
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was one of the first regions in western Europe to produce an 
amalgamation of socialist and nationalist tendencies. 

The Rhineland occupation, which was planned as a model of 
legally restricted exercise of military power, was used by the 
Germans as one of their most efficient propaganda weapons 
against the Versailles treaty. By contrasting the procedures that 
were actually follo\¥ed in the occupied territory with the prin- 
ciples that had found expression in the programmatic Rhineland 
i\greement, the Germans tried to convince public opinion in 
the western democracies that they had fallen victim to an un- 
precedented deception. Their propaganda against the Rhineland 
occiipation represents a rehearsal of their attacks against the 
validity of the Versailles treaty and the binding force of the 
disarmanient program. In their campaign against the methods 
applied by the occupants in the Rhenish territory the Germans 
realized how strong a propaganda weapon they had at their dis- 
posal if they compared the realities accompanying the enforce- 
ment of the A'^ersailles treaty with the vague general principles 
that were supposed to be the moral and legal justifications of 
those acts. 

The astonishing success of the German propaganda campaign 
was primarily due to the disunity of the nations that partici- 
pated in the Rhineland occupation. Since France and Belgium, 
on the one hand, and the United States and Britain, on the other 
hand, aimed at basically different purposes in the occupied 
Rhineland, it was relatively easy for Germany to play off one 
group of occupants against the other. On her own soil Germany 
learned how- to split the ^United Nations V of the First World 
War. After the ratification of the peace treaty ended the im- 
mediate military purposes of the armistice period, France and 
Belgium desired the Rhineland occupation because they re- 
garded German control of the Rhenish provinces as dangerous 
to their security; the United States and England participated in 
the occupation because they considered French control of the 
Rhineland incompatible with world security. France occupied 
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the Rhineland with a view to separating it from the Reich; the 
Anglo-American powers occupied the Rhineland with a view 
to keeping it within the framework of the Reich. As E. H. Carr 
has pointed out (p. 49), that joint occupation, for mutually in- 
compatible purposes, first brought to the surface the under- 
lying divergence between the French and British attitudes to- 
ward Germany, a divergence that played so decisive a role in 
the twenty years’ armistice between Compiegne and Munich. 

The Occupied Territory 

The area entei'ed by the soldiers of the Allied and Associated 
Powers, early in December 1918, consisted of all German terri- 
tory on the left bank of the Rhine, and three bridgeheads of 
about a 20-mile radius— opposite Cologne, Coblenz, and Mainz- 
on the right bank. In 1921 an additional 200 square miles or so, 
the cities of Diisseldorf and Duisburg in the Ruhr basin, was 
also subjected to occupation. All together this territory 
amounted to about 12,000 square miles, and contained, accord- 
ing to the last prewar census, nearly 7 million inhabitants— ap- 
proximately 7 per cent of the post- Versailles area of Germany, 
and over 1 1 per cent of its population. The occupied parts of 
Germany were roughly equivalent to the area of Belgium, 
though their population was slightly less than that of Belgium. 

Two-thirds of the inhabitants of the occupied zones lived in 
Prussian territory, about 90 per cent of these in the Prussian 
Rheinland province and the remainder in the Prussian province 
of Hesse-Nassau. Prussia had an even greater proportion— nearly 
three-fourths— of the area that w^as under occupation. The greater 
part of the remaining fourth was in the Palatinate, a province of 
Bavaria which w^as completely occupied. Three other states of 
the German Reich were affected: Hesse (about half occupied); 
Baden (the city of Kehl); and Oldenburg (the enclave of Birk- 
enfeld in the Rheinland province). 

The occupied territory was divided into four zones. Belgian 
forces controlled the highly industrialized northwestern zone, 
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which had important mining, textile, and metal centers (Aachen, 
Miinchen-Gladbach, Krefeld, Neuss). The British army occu- 
pied Cologne, by far the most important city of the occupied 
territory, and also the area surrounding that city, with important 
chemical (Leverkusen) and metal industries (Solingen). There 
was almost no industry in the American zone, which was primarily 
agricultural and constituted one of the most famous wine regions 
of Germany; the city occupied by the American troops was 
Coblenz, capital of the Rheinland province and significant pri- 
marily as an administrative center. The French zone, partly in- 
dustrial, partly agricultural in character, contained two giant 
chemical W'orks (in Ludwigshafen and Hochst), one of the 
leading German automobile factories (Opel), and important ma- 
chine factories. The Bavarian and Hesse parts of the occupied 
territory were exclusively under French control, but the Prus- 
sian part -was divided among all four occupying powers. The 
Saar Valley district (about 750 square miles), with its vital min- 
ing and heavy-industry establishments, was also under French 
control during the armistice period. 

When the soldiers of the occupying armies entered this region 
they arrived as instruments of government. Henceforth, for a 
period not yet determined, its administration was to be the re- 
sponsibility of the victorious nations, under the conditions al- 
ready laid down for the armistice and subsequently to be deter- 
mined for the period of peace. In a basic order of 15 November 
1918 (562 CR, reprinted in Boyer, p. 239) Marshal Foch de- 
clared that the conditions of normal life w^ere to be re-established 
within the occupied area, and he promised assistance in restoring 
the usual functioning of schools, churches, courts, hospitals, 
chambers of commerce, municipal councils, and the other insti- 
tutions of community organization. Nevertheless, at the moment 
the armistice was signed, ultimate authority in the Rhineland 
w-as transferred to the victorious powers and their agents. 

This region, however, composed of parts of five different 
German states, had of course its own extensive system of local 
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administration, consisting not only of high regional and munici- 
pal officials but also of a vast network of offices and agencies 
concerned with the routine problems of government. And in 
the process of re-establishing and continuing the customary rou- 
tines of community life it would have been practically impos- 
sible to replace all the existing German agencies and officials and 
transfer their tasks to representatives of the occupying govern- 
ments, strangers in the land and unfamiliar with its needs and 
customs. The only practicable procedure was to retain the Ger- 
man agencies, and to make use of them as organs of administra- 
tion, under the supervision of the occupation authorities. 

This crucial question was settled in the armistice agreement, 
which declared (Article 5) that the occupied territory should be 
‘administered by the local authorities under the control of the 
. . . armies of occupation.’ The agreement expressly provided 
for the retention of ‘all civil and military personnel at present 
employed’ on railroads, roads, bridges, telegraph and telephone 
systems (Article 7), and in his basic order Marshal Foch ex- 
tended this principle to all officials of the Reich, the states, and 
the municipalities. 

Thus the German bureaucracy was taken over en bloc by the 
occupation authorities. But before its functioning can be under- 
stood it is necessary to describe the administrative structure that 
the occupying powers created to supervise it. 

General Administration 

In his basic order concerning the armistice period of occupa- 
tion (Boyer, p. 239),, Marshal Foch, supreme coiiimander of the 
Allied and Associated Powers, referred to the Hague Com’ention 
as basis of the supervision to be exercised over the German ad- 
ministrative structure. And he asserted— also in conformance with 
the Hague Convention— that the existing German laws and regu- 
lations would be respected unless they contravened the rights 
and security of the occupying armies. 

The significance of this expression of intention to conform 
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with the Hague Convention should not be underestimated. Dur- 
ing the war the German military machine, in occupation of 
French and Belgian territory, had flagrantly violated the prin- 
ciples of international law and of common humanity; and there 
was a substantial body of opinion to the effect that Germany 
had forfeited her right to enjoy the benefits of the Hague Con- 
vention by ignoring the obligations that it entailed (Boyer, pp. 
67-71). In these circumstances, a professed adherence to the 
principles of international law, proclaimed by the French com- 
mander in chief, represented a triumph of law over the tempta- 
tions of revenge. .Many critics of the Rhineland occupation, and 
especially of the French part in it, have failed to recognize that 
Marshal Foch’s attitude on this vital question represented a spirit 
of generosity and law consciousness which reflected the best tra- 
ditions of French history. It is true that the occupation did not 
aht^ays conform with the principles laid down at the beginning. 
But the very fact that they were proclaimed, in the embittered 
mood of 1918, is of considerable significance. 

During the first weeks of the armistice occupation, the Rhine- 
land was under a purely military government. This was at the 
beginning a necessary expedient, as the armistice of ii Novem- 
ber was concluded for a period of only five weeks, and at that 
time no one could foresee with certainty whether the war might 
be renewed after a short period. The first step taken by the 
commanders of the individual armies was the proclamation of 
a state of martial la\w Thereby the military forces took the 
responsibility for preserving public order, and the civil liberties 
of the population were drastically restricted. 

From the beginning, the commanding generals of the four 
armies of occupation possessed a considerable degree of inde- 
pendence. Only those measures requiring action which in ordi- 
nary circumstances would derive from a legislature were re- 
served for the highest command, represented by Marshal Foch. 
Otherwise the commanders of the individual armies were autono- 
mous in their own territories. The Supreme Command (located 
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in Luxemburg) issued a model ordinance for basic police regu- 
lations, and the commanding generals issued their own decrees 
on the basis of the model draft, making any changes that were 
necessitated by conditions in their own zones (Nast, ^L’occiipa- 
tion . . p. 146; Hunt, pp. 40-41). 

As early as 14 November a special co-ordinating agency, for 
the administration of the whole occupied territory, was created 
in the general staff of Marshal Foch. This agency had special 
sections for administrative, diplomatic, economic, financial, ju- 
dicial, and legislative questions. Its actual head was Paul Tirard, 
a French civilian who later played a decisive role in the peace- 
time phases of the Rhineland occupation. On 22 December he 
was entrusted by Marshal Foch with the powder of controlenr- 
general^ and in that capacity he began to appoint to his staff 
not only ofEcers but also civilian officials~a development that 
became increasingly evident during the armistice period. In the 
words of Jean Rousseau, a legal adviser and staff member of the 
French occupation authorities {La Haute Coinmissmi • . . p. 
25), ‘This development was characterized by a progressive sub- 
stitution of military control by the control of civil agencies, 
whose dependence on military authorities became less and less 
marked and tended to be replaced by direct siibordination to 
the Allied governments.’ 

At the beginning the commanding generals met once a month 
in order to co-ordinate the measures that had been taken in the 
various zones, and the controleur general soon began to arrange 
meetings of the officials entrusted by the commanding generals 
with the handling of civilian affairs. But in spite of such at- 
tempts at co-operation there were difficulties and tensions be- 
tween the Supreme Command and the individual commands that 
w^ere never completely overcome. The regulations, so exactly 
laid down by the Marshal, w^ere not always followed . . . In 
some cases, no attempt was ever made to enforce the regulations 
of the High Command, when they lay counter to the national 
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policy of the army in question’ (Hunt, p. 43; see also Allen, 
Occupation^ p. 34). 

The organization of the military and administrative agencies 
that executed the orders of the general staffs was entrusted to 
the individual armies. Consequently, rather different systems of 
administration existed during the armistice period in the various 
zones of the occupied territory.^ 

The French army of occupation created a special bureau of 
civil affairs, which w^as entrusted with practically all matters 
of military government. The chief of that bureau was the im- 
mediate superior of four ‘^district’ administrators, and those in 
turn supervised the activities of the administrators in the urban 
and rural 'circles,’ ^ all these ofBcials forming the 'Corps des Af- 
faires Civiles.’ The French system, like the British and the Bel- 
gian, was from the beginning based on the territorial units of 
the country, not on the structure of the military organization. 

The British somewhat decentralized their administration by 
entrusting authority to the commanders of the individual British 
armies rather than to the British army headquarters. In the gen- 
eral staff of each army a special section was created and staffed 
with persons trained in civil affairs, and this method was fol- 
lowed throughout the administrative structure, down to the 
lowest unit. 

In the Belgian army three new sections were created in the 
chief general staff, and were put under the immediate supervision 
of the highest military commander in the Belgian zone. The 
first was concerned with administrative control, the second with 
military court problems, the third with economic questions. 
The Belgians appointed civil administrators for the two ‘dis- 
tricts’ and each of the ‘circles’ in the area under their super- 

2- General Alien of the United States Army has devoted to this subject 
a special chapter of his book on The Rhineland Occupation; pp. 90-ior. 

2 In this study the German term Kreis is literally translated as ‘circle/ 
because that was the practice of the occupation authorities in their official 
publications; the word could be roughly translated as ‘county.’ 
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vision, and, in addition, special controleurs for civii affairs were 
attached to the staff of each army division. 

In contrast to their allies, the Americans first organized their 
administratioii on the basis of tactical military units rather than 
according to the administrative districts of the occupied coun- 
try. This system was found to be inefficient, however, and was 
abandoned in June 1919, in favor of the other method. Each 
army commander had a special staff section for civil affairs, and 
Avithin these sections depaiTments were created for public works 
and utilities, fiscal affairs, sanitation and public health, schools 
and charitable institutions, and legal questions. 

In his basic order 562 CR, Marshal Foch declared that these 
military agencies had the power to direct and control the Ger- 
man administration. But the distinction between ‘direction’ and 
‘contror remained unexplained. In the loth French Army the 
officials of these agencies were called controleurs^ in the 8th 
they were called admmistrateurSy though their functions were 
almost identical. Theoretically the German officials were no 
more than agents of the occupation authorities; actually both 
administrators and controllers confined themselves to supervising 
the German bureaucracy. 

The administrative structure thus far discussed was merely 
the conventional machinery of postwar military occupation. 
This distribution of functions corresponded to what had existed 
after the Franco-Prussian war and even earlier conflicts, and the 
problems had been analyzed in a classic study (by Raymond 
Robin) shortly before the outbreak of Avar in 1914. The occu- 
pying armies Avere well prepared to handle such tasks, Avhich 
had primarily the character of police functions. 

It soon became evident, howeA^^er, that the magnitude of the 
task in the Rhineland had been underestimated. Ncav and un- 
foreseen difficulties arose, caused by the fact that Avar had 
changed its character. The armistice of Fontainebleau in 1871 
had ended a military duel; the armistice of Cornpiegne in 1918 
brought to an end the first total war. An occupation regime 
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after a total war must confront the effects produced by such a 
war— the strains and dislocations that have appeared in every area 
of, living. 

The military agencies responsible for the drafting of the ar- 
mistice of November 1918, and for the first steps taken in the 
occupied Rhineland, had not wholly realized that the semi- 
starved people of that territory, whose lives up to that moment 
had been wholly formed by the demands of war, could not be 
left alone to work out their own salvation in regard to economic, 
social, and financial problems. So far as these were concerned, 
the armistice agreement merely declared that ‘No measure of 
a general or official character shall be taken which would have 
as a consequence the depreciation of industrial establishments 
or a reduction of their personneF (Article 6). This clause w^as 
negative in character, and merely assured protection from arbi- 
trary interference with the economic life of the population. It 
did not touch upon the problems of mass unemployment, social 
unrest, and hunger, or upon the economic and financial collapse 
that threatened the population of that highly industrialized ter- 
ritory, especially after it had been administratively separated 
from the remainder of Germany. 

During the first weeks of the occupation no systematic at- 
tempt was made to solve such problems. At the beginning, par- 
ticularly urgent economic matters were handled by the military 
authorities; thus several French generals, on their own initiative, 
distributed large quantities of food to the population, and their 
example was soon followed by the commanders of the other 
armies (Tirard, p. 280). In the early months of 1919, however, 
many Inter-Allied committees (listed in Bane and Lutz, p. 354) 
were set up outside the Rhineland to deal with economic ques- 
tions. Separate committees were created for food problems; for 
the financial problems arising out of commercial relations be- 
tween Germany and the Allies; for blockade questions; for deal- 
ing with the commercial aspects of the food deliveries; and for 
various other similar functions. 
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It soon became evident that the economic problems of the 
Rhineland could not be effectively dealt with by such a variety 
of authorities. Not only were there too many of them but their 
functions overlapped and they were guided by no common 
policy. A further handicap to smooth operation was the fact 
that they were made up partly of military officers and partly of 
civilian administrators, with the United States and England repre- 
sented by civilians and France by army officers. 

The Supreme Economic Council of the victorious powers 
took this matter in its own hands and recommended to the Su- 
preme War Council that an Inter-Allied commission be set up 
in the Rhineland as co-ordinating agency for food, economic, 
and industrial questions. The Supreme War Council accepted 
this suggestion, and decided that the new agency should be ci- 
vilian in character. Tirard, controleur g&ieral of the occupied 
territories, was appointed chairman, and it was explicitly pro- 
vided that he should hold both positions. The new body, called 
the Inter-Allied Rhineland Commission, held its first meeting 
on 29 April 1919, and in the next months it became the most 
important element in the administrative structure of the occu- 
pied territory. Though it was at first restricted to economic mat- 
ters it was soon entrusted also with administrative functions that 
had hitherto belonged to the military agencies. Between 28 June 
1919, the day the peace treaty was signed, and 10 January 1920, 
the day of its ratification, the Inter-Allied Rhineland Commission 
—although it still acted in the name of the chief commander, 
Marshal Foch— actually gave directions to the occupying armies, 
both in economic and in administrative matters (^La France siir 
le Rhin,’ 1929, p. 125). Thus in the course of a few months the 
center of administrative activities and responsibilities shifted from 
military to civilian agencies— from agencies concerned primarilv 
with military control to those whose jurisdiction extended 
throughout the economic field. Purely military occupation had 
proved inadequate as a means of liquidating total Avar. 

After peace had been restored the Inter-Allied Rhineland Com- 
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mission became the highest administrative authority in the occu- 
pied Rhineland. There was an important difference, however, 
between the armistice body and the Inter-Allied Rhineland High 
Commission of the peace pexuod. The former, though it was the 
highest governing agency, derived its power from the military, 
whereas the peacetime High Commission was the sovereign 
power in the Rhineland, superior even to the occupying armies. 

Commercial Activities 

The provisioning of the Rhineland during the armistice period 
represented a mixture of charity, business, and high politics, 
and, as a result, commercial relations between the victorious 
nations and the occupied territory constituted an extremely 
complicated situation. The population was in desperate need 
of food and other provisions; the factories had to have raw 
materials; and even finished goods were required in an economy 
that had been stripped to the bone by wartime requirements. 
On the other hand, all combatants in the war had enacted Trad- 
ing with the Enemy acts, and had subjected the economic life 
of their citizens to strict rules of supervision, restriction, and di- 
rection. Moreover, the armistice agreement declared, as a matter 
of principle, that ‘the existing blockade conditions . . . shall re- 
main unchanged’ (Article 26); the blockade, which crippled 
economic life in the occupied country, was desired as a means 
of pressure for the coming peace negotiations. 

But the armistice provided for a relaxation of the blockade in 
regard to food shipments to Germany, such deliveries to be left 
to the discretion of the victorious powers. In pursuit of this 
provision the Brussels Food Conference, which was a meeting 
of several In ter-Allied committees, decided on 14 March 1919 
to send Germany 270,000 tons of foodstuffs, and in addition to 
allow her to import, monthly, 70,000 tons of edible fats and 
300,000 tons of bread grain during the period May through 
August oi that jq 3 lT {Der Waff enstillst^^^^^ vol. 2, p. 83). The 
conference declared that the governments of the Allied and As- 
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sociated nations should have the final decision on how these 
foodstuffs should be divided between the occupied and unoccu- 
pied territories, and provided that in the occupied territory the 
military officials should distribute the food immediately to the 
local authorities. 

In addition, it was possible, of course, for Allied businessmen 
to export goods to Germany, if they were licensed to do so by 
their own government. German firms and individuals that wished 
to do business with foreign countries also had to have a license 
for that purpose, but, as will be discussed in the next chapter, 
the German foreign-trade agencies that w’-ould have supervised 
such matters were rendered virtually ineffective in the Rhine- 
land. The licensing of German businessmen was entrusted to 
economic boards of the various military commands, and a spe- 
cial committee of the administrative section of Marshal Focii’s 
staff served as co-ordinating agency. This agency, known from 
its seat of operations as the Luxemburg Commission, existed until 
May 1919, when it was incorporated into the Inter- Allied Rhine- 
land Commission. It was charged with the distribution of raw 
materials for the factories in the Rhineland, with the sale of 
German products to nationals of the Allied and Associated coun- 
tries, and with all the administrative work that arose out of the 
development of controlled commercial relations between na- 
tions that were legally still at war. The agencies of the different 
commands retained, however, a considerable degree of autonomy 
in these matters (Allen, p. 40; Hunt, p. 47); their 

activities varied greatly in the different zones of occupation. 

The situation had a particular political significance for France. 
Her peace aim was the Rhine as Germany’s western frontier, 
and it is in the light of this consideration that a French decree 
of 15 January 1919 (Journal officiel de la Republiqiie Frangaise^ 
1919, p. 540) proves to be one of the most important documents 
ior understanding the history of the Rhineland occupation in 
the armistice period. This decree provided that exemptions from 
the French Trading with the Enemy Act of 27 September 1914 
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could be granted for commercial relations with residents of the 
occupied territory, and thus France, before the blockade was 
lifted or the armistice was ended, took active steps toward a 
large-scale resumption of trade with the Rhineland. 

The economic agencies that functioned in the French zone 
under the Luxemburg Commission were known as sections eco- 
■nowiques. In addition to granting licenses to German firms for 
business transactions with French merchants these agencies acted 
as 'true commercial offices with the piincipal task of informing 
and guiding French businessmen, who were eager to trade with 
the Rhinelanders’ (De Pange, p. 209). They required the Ger- 
man manufacturers to answer detailed questionnaires concern- 
ing their actual stocks, their needs, and their prices, and on the 
basis of these official investigations they informed French busi- 
nessmen about the financial status of the German producers. 
Many French merchants made use of these facilities, with 'bril- 
liant’ results (Aulneau, p. 345). The sections economiquesy in 
the words of another French author, gained 'a considerable rep- 
utation in the region and a perfect knowledge even of its small- 
est resources’ (Isambert, p. 443). 

The activities of these agencies and the business methods of 
the French merchants were subjected to severe criticism. It was 
said that the military authorities of a postwar occupation were 
using their influence and power in order to stimulate the com- 
mercial interests of their fellow nationals and the political inter- 
ests of their government; and in the words of General Allen 
{Occupation^ p. 93) this sort of activity 'scarcely seemed ger- 
mane to a holding force.’ 

The Germans characterized the re economiqiies as cen- 
ters of economic espionage (Wachendorf, p. 103) and as instru- 
ments of a French attempt to blackmail German businessmen 
for the sake of France’s powder politics. German public opinion 
indicted the French for commercial dishonesty. The French,, 
said the Germans, made use of the reetzOTr economiques in or- 
der to get rid of military stocks which they could not sell to 
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anyone else, such as spoiled fat, wet cigarettes, rusty cans of 
corned beef, and the like. The French were accused of sending 
tremendous amounts of luxury goods to the occupied territory 
and at the same time, because the French manufacturers feared 
German competition, preventing the Germans from exporting 
goods of their own to France. Referring to the French trade 
policy as the chief reason for the liole in the west,’ the open 
wound in the German economic body, the Germans made 
France responsible for the increasing process of German infla- 
tion. 

In the German denunciations of the sections econoiniques 
there was a mixture of fact and exaggeration. The inflation, for 
example, cannot be attributed to the ‘hole in the west,’ even 
though that phenomenon played an important part. But it is 
noteworthy that during the first period of the occupation, Ger- 
man anti-French propaganda was based primarily on economic 
arguments. 

There were French writers too, however, who criticized the 
activities of these agencies. Thus Georges Blondel, economist at 
the Sorbonne, had this to say, in 1921 {La Rhenanie . . , pp. 
201 ff.): 

A considerable number of French businessmen entered the Rhine 
territory along with our armies; their number has been estimated 
at more than 6,000. Many of these devoted themselves to activities 
which, though undoubtedly profitable to them personally, must 
be classified in reality as smuggling. They provided Germany 
with many things she was lacking, such as oil, fats, soap, liquor, 
rubber, of which the blockade had deprived her for so long a 
time . . . It must be admitted that the renewal of our relations 
with Germany did not take place in the open. It rather took the 
form of what the Germans C2i\ Schleichhandely contraband trade, 
which undoubtedly gave to certain persons an opportunity to 
make a lot of money, but led to great disarrangements. The . . . 
profiteers, interested only in moneymaking, sold a considerable 
amount of goods of poor quality. These methods discredited the 
good reputation of French merchandise. Our commercial rela- 
tions were not of the kind they should have been. 
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Blonde! repeated an estimate that ‘in the course of a few 
months business transactions of more than 3 billion [francs] 
were carried out.’ But the State Secretary of the Reich Ministry 
of Trade estimated the illegal imports from spring to October 
1919 at 17 billion marks, including 4 billion for cigarettes alone 
and 9 billion for other luxury goods (Griinfeld, p. 83, note i). 

Lebaud, a retired French colonel who had for several years 
commanded the French garrison in Kaiserslautern, declared in 
1926, in a remarkable article on ‘Why Germany is Nationalist’ 
(p. 254) : ‘The occupied territory was regarded as a richly laden 
plum tree to be shaken for our benefit. Were we not in a con- 
quered country? Didn’t the Boche have to pay? . . . The num- 
ber of soft jobs and fat pickings, especially during the inflation 
of the mark, seemed limitless.’ 

Needless to say, the flood of illegal trade that passed through 
the ‘hole in the west’ would not have been possible without the 
co-operation of certain German businessmen. As Kahn, column- 
ist of the Fmnkfurter ’Zeitimgy put it in December 1919: 

It is our misfortune that the French are importing over our west- 
ern frontier the most useless stuff for a consideration of paper 
marks. Suffering from anaemia, we are deprived by this method 
of our last drop of blood . . . these measures represent also a 
misfortune for France . . . But who compelled Germany to buy 
all these goods for prices that ... are considerably overvalued? 
It should be admitted that frequently economic need demanded 
these transactions, as in the case of clothes. Also, however, an 
unrestricted hunger for profits and the desire of the population 
for luxury goods frequently stood behind these activities. [Kahn, 
p- I?-] 

The same writer castigated the banks and the big commercial 
firms for having given financial backing to these irresponsible 
business methods, and indicted them for economic stupidity. 

The other governments followed quite other methods in their 
handling of commercial relations. Tlie Belgians, their own econ- 
omy in a chaotic condition, appear to have conducted little 
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trade with Germany in this period. And the Americans and 
British, desiring above all an orderly Rhineland that would re- 
main a part of Germany, were far more scrupulous in their 
commercial relations. The Americans, for example, in deciding 
on the grants of licenses to German firms, delegated to local 
chambers of commerce the examination of the companies (Allen, 
Occupatiofi, p. 40; Hunt, pp. 47-8). Also, they waited until 
14 July 1919, the day on which the blockade was officially lifted, 
before granting general licenses to Americans for trade with 
Germany. 

And the Americans and the British presented the French with 
formidable competition. By providing Germany with necessary 
goods rather than with products which in the peculiar situation 
of that time could not be sold to any other customers, the British 
and American businessmen greatly strengthened their position 
in the German market. Thus for example in Wiesbaden and 
Mainz, in the French zone itself, no fewer than 500 French 
firms had established themselves by the end of 1919, but they 
were confronted with considerable difficulty on account of the 
British and American competition (Malaurie, p. 103). 

German countermeasures began as early as May 1919, when 
several German cartels proclaimed a boycott against French 
firms (Bane and Lutz, p. 449). This was the first step in the 
fight between German economic power and French military 
and political strength, a fight that was to play a tremendous 
role during the next years. Once the peace had been ratified, 
the French attempts to conquer the German markets through 
unorthodox business transactions met the resistance of the highly 
organized German economic system. 

The sections economiques wtxt not the only institutions that 
were indicted by the Germans for ‘using their official positions 
to obtain trade secrets’ Occupation, p. 67). Similar re- 

proaches were raised against the sections de contrdle mdtistriel, 
which were subdivisions of the Armistice Commission, created 
by the Belgian and French military authorities for the purpose 
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of examining German factories in the occupied territory^ and 
determining whether use was being made of machines and other 
goods that had been removed by the German armies from 
northern France and Belgium. These commissions were com- 
posed of very active engineers who worked under the command 
of an elScient officer. 

French trade policy made for a tightening of control over 
German economic activity in the occupied territory during the 
armistice period. Once the Rhineland had been provided not 
only with fats, meat, bread, and vegetables, but also with ciga- 
rettes, soap, chocolate, liquor, wines, and silk stockings, the 
question arose how trade could be prevented between the occu- 
pied and unoccupied parts of the country. Eager to uphold the 
blockade against unoccupied Germany, the French extended 
their control to such fields as banks and commercial enterprises, 
which at the beginning of the occupation had not been subjected 
to supervision (Rousseau, La Haute Commission . . . p. 17; 
Aulneau, p. 298; Boyer, p. 94). 

Since no proper methods for the handling of economic ques- 
tions had been planned in advance, they had to be improvised. 
And it could scarcely be said that during the armistice period 
of the Rhineland occupation they were improvised either wisely 
or well. The ‘hole in the west’ is ample evidence of the unpre- 
paredness, inability, and unwillingness to handle the most diffi- 
cult problems that arose in connection with the occupation. As 
far as economic questions were concerned, the armistice occu- 
pation was one of lawlessness. 

JuniciAL System 

The judicial process is essentially different from other forms 
of administration, for it is subject to no orders from superiors. 
Administrative agencies of the executive branch of government 
can be subjected to outside supervision and control without 
changing their basic structure, because in any case they function 
on the principle of hierarchical authority. The activities of the 
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courts, however, can be only accepted or rejected; if the inde- 
pendence of the judiciary is to be respected at all, the courts 
cannot be subjected to interference. For this reason an occupa- 
tion regime must create its own courts for all litigation that it 
is not willing to entrust to the free functioning of the courts of 
the occupied country. 

In the Rhineland two types of courts— military tribunals and 
provost courts— were created for cases of this kind occurring 
during the armistice period. They were provided for in an 
instruction of Marshal Foch of 15 November 1918 (reprinted 
in De Jaer, p. 72), the principles of which were approved by 
the commanders of the individual armies on 22 November. This 
instruction recognized the autonomy of each army with regard 
to all problems connected with the creation and functioning of 
such courts, and declared that procedure should be in accord- 
ance with the national laws and customs of each individual army. 

The provost courts had jurisdiction in all cases arising out of 
violations of the police regulations enacted by the occupying 
armies, and could inflict punishments up to six months in jail or 
a 5,000 mark fine. It was up to the prosecutor to decide whether 
a specific case should be brought to a provost court or to a mili- 
tary tribunal; the latter, of course, was not restricted to such 
relatively mild sentences. The decisions of the American provost 
courts were subject to confirmation by the military commander, 
and could be revoked, mitigated, or commuted by him. In April 
1919 this idea was adopted by Marshal Foch, who then granted 
to each convicted person the right of informal appeal to the 
highest commander of the army concerned. 

The military tribunals enforced the criminal law of their 
respective nations. Questions of procedure and evidence were 
regulated by the codes of military procedure and the general 
legal principles of the particular nation; Inter- Allied military 
tribunals were unknown during the whole course of the occu- 
pation. In criminal cases the military tribunals had complete 
jurisdiction over the members of the occupying armies, and partial 
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jurisdiction over the residents of the occupied territory: if such 
persons committed crimes against an occupying army as a whole 
or its individual members, they were subject to arraignment 
before a military tribunal. In some cases of this kind, however, 
the tribunal allowed jurisdiction to revert to the German courts. 
Thus, for example, a young German boy in the Wiesbaden area 
stole goods belonging to the French army. But since French 
statutes forbade criminal proceedings against juveniles, the boy 
could not be arraigned before a French military tribunal. There- 
fore the jurisdiction of the German courts revived, and the boy 
was sentenced in accordance with German law for a crime com- 
mitted on German territory— a judgment that was confirmed by 
the German Supreme Court (Reichsgericht) on 25 November 
1921 (JW 1923, vol. 52, p. 184). 

In the armistice period no special tribunals existed for civil 
cases. Since the German courts could claim no jurisdiction over 
persons who belonged to the occupying forces, German plain- 
tiffs in civil cases could sue such persons— if at all— only in courts 
where the defendants were domiciled (Niboyet, p. 51). No pro- 
vision was made, nor does any seem to have been needed, for 
civil cases in which the plaintiff was a member of the armed 
forces. 

In his basic instruction on judicial questions Marshal Foch 
declared explicitly that no penalty should be inflicted except by 
ordinary court procedure (De Jaer, p. 72). In regard to police 
violations, however, this provision was not followed in the 
French area of occupation until after 31 January 1919. Until that 
time the French generals, making use of their prerogatives as' 
military commanders, reserved for themselves the right to in- 
flict punishment when police regulations were violated by the 
population (Niboyet, p. 48; Schweisguth, p. 109; Cornier, p. 66; 
Nast, T’occupation . . p, 150), It may be mentioned that 
during the German wartime occupation of France and Belgium, 
the German generals, too, had assumed the power to inflict pun- 
ishments on the inhabitants of the occupied territory without 
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court procedures/ and therefore the early abandonment of this 
practice in the Rhineland is particularly noteworthy. 

The recognition of due process was confined, however, to 
cases involving actual violation of law or of regulations. When 
residents of the occupied territory, though violating no law, 
engaged in conduct that was considered reprehensible, the mili- 
tary commanders had the right to inflict administrative sanc- 
tions—such as expulsion from the occupied territory, the closing 
of shops or enterprises, or the infliction of collective fines on 
whole units, particularly municipalities (Cornier, p. 67), In such 
cases no legal remedies existed. The military tribunals were not 
entitled to issue writs, such as mandamus or injunction, by means 
of which the individual could be protected from arbitrary inter- 
ference with his personal liberties; nor could they exercise the 
functions of administrative tribunals in the sense of continental 
law. Thus the purely administrative acts of the militaiy authori- 
ties were not subject to judicial review. 

It is to be remembered, however, that during the armistice 
period a state of siege existed in the occupied Rhineland, and 
that authoritarian discretion is a necessary consequence of mar- 
tial law. In a special instruction of 26 March 1919, Marshal Foch 
suggested that the commanding generals restrict the imposition 
of collective fines to serious cases in which the citizens of the 
municipality involved had either sympathized with or rendered 
assistance to persons responsible for hostile acts. 

^ According to a German judge, Helmuth Mende (p. 225), no less than 
242,332 punishments were inflicted by the German authorities in Belgium 
from I January to 31 December 1917. Of this astonishing number, only 
7,746 were inflicted by virtue of ordinary military court procedure; 4,796 
were ‘protective custodies,’ and the remainder were inflicted outside the 
courts by the military commanders and officials, under the authorization of 
the German Governor General. 
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Relations with the Occupied Country 


T he fourteen months between the signing of the armistice 
and the ratification of the peace treaty were for Germany a 
period of utmost confusion. Nerves and physical strength were 
exhausted. The political situation, when not in actual upheaval, 
was very precariously balanced. And the transformation of in- 
dustry from war to peace production was seriously hampered 
by the lack of materials and continual interruptions of work. 
War weariness and hunger and the shock of defeat had dis- 
rupted the functioning of the entire nation. 

It was in this situation that the armies of the victorious powers 
exercised their authority in the Rhineland, through the instru- 
mentalities described in the previous chapter. And it remains 
now to describe how those institutions functioned during the 
armistice period in relation to the institutions and activities of 
the occupied territory. 

General Administration 

The armistice provision (Article 5) that the Rhineland should 
be administered by local authorities,’ under the control of the 
occupation armies, raised a question of the utmost importance. 
Did the term locaF mean all authorities that were located in the 
occupied territory, or only those that were localV in character? 
Even under the second interpretation there were serious prob- 
lems, because in Germany some of the most important local 
units are at the same time district agencies of the central gov- 
ernment. This is particularly true of the ‘circles,’ The president 
of a circle, who is known as the Landrat, is not only the execu- 
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tive officer of an important local unit but is also an agent of the 
central government, appointed by it and subject to its super- 
vision. Even the city circles, which enjoy far greater independ- 
ence than the rural, are not autonomous organizations in the 
Anglo-American sense. This coexistence of local and state agen- 
cies characterizes almost every level of the German administra- 
tive hierarchy, and therefore on the interpretation of the term 
‘locaF depended the politically crucial question whether the 
central governmental agencies, domiciled outside the occupying 
armies’ immediate sphere of influence, were to remain in control 
of their local subdivisions. 

The German armistice delegation immediately raised this 
question, after it had been presented with the original draft of 
the armistice. And its head. State Secretary Erzberger, in his 
formal reply to the armistice conditions, suggested that Article 5 
be supplemented by an additional section which should read as 
follows: 'Notwithstanding the foregoing provisions the unified 
character of the legislation as well as of the administration . . . 
of the German Reich shall remain unchanged.’ Marshal Foch 
answered that it did not seem proper to supplement the text by 
such an amendment, but he added that the wording of the armis- 
tice agreement did not entail a change of the German adminis- 
trative organization (Der Waffenstillstand, vol. i, p. 27). 

Thus not only the subordinate but also the leading adminis- 
trative officials were allowed to remain in office, and even cer- 
tain political representatives as well, such as the governor of 
the Rheinland province and the presidents of the various dis- 
tricts and circles. This recognition of various governmental 
agents was particularly remarkable as in Germany these repre- 
sentatives, unlike other officials of the bureaucracy, could be re- 
moved from office for mere political considerations. 

Within a few months the French were to realize the signifi- 
cance of the decision not to interfere with the hierarchical, cen- 
tralized German administrative system, for the German civil 
servants, wholly dependent on the central governments in Berlin 
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and Munich, vehemently opposed all separatist movements. If 
only local authorities had been recognized, local patriotism 
might have triumphed over national interests. 

Needless to say, the recognition of all officials did not at all 
mean that their jobs were guaranteed. The idea of vested rights 
for civil servants— so deeply rooted in German legal institutions 
and popular feeling— and the various legal protections from dis- 
missal are contrary to the conditions of a state of martial law. 
During the armistice period the occupying armies recognized 
no legal restriction on their power to dismiss civil servants with- 
out cause, and even to expel them from the occupied territory. 
On the other hand, during this period the military authorities 
made little use of their power to appoint German civil servants, 
although they insisted, as a matter of principle, upon their right 
to do so (a decision concerning such an appointment is pub- 
lished in the High Commission's Gazette^ 1920, No. xi-xii, p. 97). 

One reason for the wholesale recognition of all resident Ger- 
man officials was the well-known character of the German 
bureaucracy as strictly disciplined and wholly obedient to those 
in power, regardless of party or creed. It may be noted inci- 
dentally— and this consideration is of the utmost importance— 
that it is highly doubtful that this attitude persists to any appre- 
ciable extent today; in Nazi Germany the officials are shaped 
by political education rather than by the quasi-military tradi- 
tions of their service. 

Technical considerations constituted another reason why it 
was decided not to touch the structure of the German adminis- 
trative system. Under the conditions that then prevailed it 
would have been practically impossible to administer the Rhine- 
land with only the help of local administrative units. Plans for 
the demobilization of the army were prepared by the central 
government, and the German Armistice Delegation very ably 
stressed the difficulties that might arise if the central authorities 
w’-ere prevented from supervising demobilization in the occupied 
territory. This argument, addressed to military leaders, under- 
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lined the military aspect of the problem, but even more con- 
vincing arguments existed in regard to the food and raw-material 
situation. Germany’s whole economic policy was based on 
‘planning’ and central authority, and anarchy could hardly have 
been avoided if the central government had not been allowed to 
co-ordinate the activities of administrative agencies in the occu- 
pied territory with those in the unoccupied parts of the Reich. 

But there were also political reasons behind the decision to 
retain the old personnel of the German administrative system. 
Immediately before the armistice negotiations had started, the 
revolutionar)r movements which spread over Central Europe late 
in 1918 had led to the overthrow^ of the German monarchical 
constitution and the creation of local ‘workers’ and soldiers’ 
councils’ all over the country. These councils originated in the 
necessity, amid the general breakdown, for some kind of organi- 
zation. For the most part they were influenced by the unions 
and the socialist parties, the only parts of the German popula- 
tion that had opposed the nationalistic tendencies of the imperial 
government. In the words of John W. Davis, American Am- 
bassador in London, ‘there seems to be clear evidence that the 
great majority in the Workmen’s and Soldiers’ Councils, under 
the influence mainly of the soldiers, are strongly in favor of 
orderly, constructive, republican constitutionalism and federal- 
ism’ (Paris Peace Conference, vol 2, p. 126). 

During the short period of their existence, the workers’ and 
soldiers’ councils fulfilled quite diiferent functions. Up to 17 
December 1918, they regarded themselves as the sole bearers of 
state power, and in some communities they replaced the most 
extreme representatives of the old regime with new and less re- 
actionary officials. On 17 December, however, it was decided, 
at a general congress of the councils (see AlIgemeiner Kon- 
gress . . ,), to substitute the sovereign power of a democrati- 
cally elected National Assembly for the revolutionary situation 
that had prevailed during the first weeks after the collapse of 
the German army. While a minority of the members, under the 
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influence of the Russian revolution, attempted to continue the 
councils as a political institution, the majority of the councils 
followed the line of the moderate Social Democratic and trade- 
union leaders, as expressed in the decision of 17 December. 
Thereafter the councils confined themselves, in the main, to 
watching over the activities of the regular authorities. 

The situation was quite different in the various parts of the 
country. It was mainly in central Germany and southern Ba- 
varia that the councils were opposed to a relinquishment of 
their powers; in most parts of western, southern, and northern 
Germany they abided by the decision of the December congress. 
The population of the occupied territory belonged politically 
to the moderate part of the Reich, and included very few sup- 
porters of the Independent Socialists and the Spartacists, fore- 
runners of the Communist party. As a matter of principle, how- 
ever, the occupying powers objected to the councils, and re- 
fused to recognize even the few changes in administrative per- 
sonnel that the councils had effected before the troops had en- 
tered the Rhineland. 

General Fayolle, commander of the French armies in the 
Palatinate and Hesse, decided that the new councils could not 
be recognized because they were contrary to public order (Nast, 
^’occupation . . .’ p. 148; Cornier, p. 49). Posters of the 
councils were removed, and in many communities the councils 
themselves were dissolved. In Saarbruck the French punished 
the head of the local state railway agency because he had applied 
in his district the eight-hour-day statute enacted during the first 
days by the revolutionary government in Berlin (National- 
versammlung, voL 326, p. 197). ‘The first act of the British was 
to demand to see that the properly constituted civil authority 
and the Burgermeisters reappeared from hiding and once more 
took over the reins in the p. 34). 

In Darmstadt, capital of Hesse, the ofiicers of the returning 
German army had been expelled by the soldiers, and the soldiers’ 
council had taken command of the troops. One of its first steps 
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was the discharge of all men who lived in the territories that 
were going to be occupied by the Allies. But in the early part 
of December hundreds of these men suddenly appeared in 
Darmstadt and informed the soldiers’ councE that the French 
army did not recognize the certificates of discharge signed by 
the council. The French had threatened to treat as prisoners 
of war all former soldiers who were not in possession of a cer- 
tificate of discharge signed by an officer of the old army. Under 
this pressure it was necessary for the local soldiers’ council to 
negotiate with the former officers. The latter refused to sign 
the certificates unless they were generally recognized as officers, 
and the soldiers’ council was compelled to capitulate. 

The French General Mangin, in an interview granted to 
representatives of the local Socialist party in Mainz, was asked 
why France, the motherland of the democratic revolution, did 
not recognize the revolutionary and republican councils. The 
general is reported to have answered as follows (Schweisguth, 
p. 99): ‘Sir, you are very young revolutionaries. You have been 
a republic for only a month. We French, on the other hand, 
had our revolution more than a century ago. When you have 
had a little more experience you will appreciate what we have 
known for a long time: in revolutions what first mounts to the 
surface is scum. That is exactly what your councils of workers 
and soldiers are. That is why we old revolutionaries will have 
nothing to do with you.’ 

By recognizing exclusively the functionaries of the old regime 
as the legitimate authorities to deal with, the commanding gen- 
erals of the occupying armies threw their influence not only on 
the side of law and order but also on the side of the very ele- 
ments of the population that represented the militarism and 
nationalism at the roots of the war itself. For the old bureauc- 
racy, despite its ‘objectivity’ and ‘non-political’ dedication to its 
duties, was drawn primarily from the conservative middle classes, 
and constituted a privileged caste not greatly different in spirit 
from the officer corps of the old army. When today one looks 
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back at these events, it is evident that the appeasement policy 
toward German nationalism began even before the German na- 
tionalists realized what a tremendous chance was being offered 
them. 

The German military authorities and reactionary forces were 
well aware of the opportunity that was given them by the atti- 
tude of the Allied military authorities. In the middle of Decem- 
ber 1918 the German High Command ordered the dissolution of 
all workers’ and soldiers’ councils in the neutral zone on the 
right bank of the Rhine, east of the occupied territory; the com- 
manding general of the Westphalian district justified this step as 
a 'protective measure,’ taken exclusively in the interest of the 
members of these councils. Wolff’s news agency had spread the ru- 
mor, which was not contradicted by the German High Command, 
that in the neutral zone all members of the councils would be 
arrested by the Allied authorities. The rumor had no basis what- 
ever, except the well-known dislike of the occupying armies for 
the representatives of the German revolution. It is interesting, 
however, that the mistrust of the Allies was so strong that in 
many places the members of the councils fell victim to this 
political manoeuvre and decided on dissolution. The significance 
of the manoeuvre is indicated by the fact that the territory 
affected included such cities as Diisseldorf, Duisburg, Miilheim, 
Gelsenkirchen, and Essen—the heart of the Ruhr basin and the 
center of German mining and heavy industries. It was a shrewd 
plan to exploit at once the Allied generals’ fear of the German 
revolution and the German revolutionaries’ fear of the Allied 
genei'als (see Allgemeiner Kongress . . . pp. 51, 124, i94”5)* 

In considering the attitude of the military authorities on this 
question it should not be overlooked that an army of occupation 
holding territory in the throes of revolution is faced with highly 
complicated political, technical, and legal problems. In an inter- 
esting study on 'The Relations of Invaders to Insurgents,’ Thomas 
Baty has formulated very clearly the questions that arise when, 
under the eyes of an occupant, two or more groups engage in 
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an open struggle for power over the occupied country. 'Is it 
quite adequate,’ he asks (p. 978), ‘to say that the decision must 
be postponed until the force of the invading power is withdrawn? 
Is “the sacred right of revolution” suspended indefinitely by in- 
vasion? . . . Must everything, save for the exigencies of the 
invading forces, be left in status quo? In short, must we say that 
because the test of force is inapplicable, we are left with no test?’ 
Baty, while granting that it is easier to raise such questions than 
to solve them, is against permitting any change of government; 
otherwise, he holds, the occupant may be tempted to turn the 
possibility of change to his own advantage (p. 979). Neverthe- 
less, the fact remains that a decision in favor of the traditional 
forces, in suppression of the opposition, may be as unneutral as 
open intervention in the latter’s favor. As Talleyrand said, 'Non- 
intervention is difficult to define; it is almost the same as inter- 
vention.’ 

As long as it is still an open question whether the old tradi- 
tional regime or the ‘higher law’ of the revolutionary groups 
represents the true law of the occupied country, the occupant is 
free to decide what part he will take in the internal struggle for 
power. Actually, in the absence of a rule of international law 
governing the situation, the occupying power, confronted with 
a revolution in the occupied country, is likely to be guided by 
considerations of military expediency and of its own political 
interest. 

Late in 1918, when the military occupation authorities in Ger- 
many frowned on the workers’ and soldiers’ councils, technical 
and military considerations were important factors in their atti- 
tude. Thus Colonel Hunt (p. 248) justified the refusal to deal 
with the councils on the ground that billeting could be more 
smoothly handled through the experienced bureaucrats. The 
French Colonel Schweisguth (p. 99) called the councils ‘soviets,’ 
and declared that their primary purpose was ‘to Bolshevize the 
Allied armies.’ This opinion seems to have been held by many 
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other commanding officers of the French army, and certainly 
French opposition to the councils was most outspoken. 

American diplomats did not share Schweisguth’s views, and 
even expressed sympathy with the Ebert Government (Paris 
Peace Conference, voL 2, Bullitt report, pp. 99-101, and Dresel 
report, pp. i34''5). Also the American military authorities, in 
failing to recognize the councils, may have been motivated by a 
desire to co-ordinate their attitude with that of the Ebert Gov- 
ernment. It was an open secret in those days that several leaders 
of the moderate socialists were privately opposed to the councils. 
Today it is impossible to say whether the American military 
authorities were primarily motivated by a sincere belief that 
non-recognition of the councils in the occupied territory corre- 
sponded to the true intentions of the leading men in the German 
Government; or whether they simply overlooked the political 
implications of their decision and treated a highly political prob- 
lem as if it were a technical one; or whether their decision was 
affected by the anti-revolutionary trend which was so strong in 
those days in the United States. 

The attitude of the French generals toward the representatives 
of the German revolution is fully understandable only in the 
light of France’s Rhineland policy. On 29 November 1918, Jus- 
serand, the French Ambassador in Washington, presented to the 
American Secretary of State a preliininary study on various peace 
problems which contains the interesting statement that ‘even now 
one may notice the antagonism of the Centralist tendency, which 
was that of the Hohenzollern Prussian Administration, the Na- 
tional Liberals and the Socialists, to the Federalist tendency . . . 
We are interested in favoring Federalism’ (Paris Peace Cmifer- 
ence, .Yol, i, p. 366). As a result of the demilitarization of the 
Rhineland the councils in the occupied territory were composed 
entirely of workers. Hence the influence of the socialist parties 
was even stronger in the Rhenish councils than in those that in- 
cluded soldiers. Also, the Rhenish councils, as symbols of the 
socialist Prussian Government, were violently opposed by large 
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parts of the Catholic population; the latter was deeply stirred 
by the policy of the Prussian Minister, Adolf Hoffmann, which 
aimed to separate church and state and to eliminate the influence 
of the church in public education. In large parts of the Prussian 
Rheinland province anti-Prussian feeling was stronger than it had 
ever been before. Thus a French policy intended to promote 
federalist tendencies in Germany would inevitably back Catholic 
opposition to the workers’ councils. 

The failure to recognize the councils proved as unfavorable 
for the French effort to separate the Rhineland as the restoration 
of the power of the bureaucrats, for it was the workers who be- 
came the most militant opponents of the French separatist policy. 
The Dorten putsch of i June 1919 collapsed primarily because 
of the general strike that had been called by the unions; in the 
Palatinate the workers stormed the buildings that had been occu- 
pied by the separatist leaders, beat up the latter, and thus ter- 
minated the first act of that tragi-comedy.^ 

In this context there is interest in a discussion that took place 
in the French Chamber of Deputies on 29 August 1919, con- 
cerning the Rhineland policy of the French Government Even 
Maurice Barres, leading advocate of an active French policy, was 
compelled to admit that certain groups of the working class in 
the Rhineland had come to feel strongly about French influence 
in that territory. Barres could not refute the argument of a left- 
wing deputy that the reactionary policy of the occupation au- 
thorities in regard to labor questions was responsible for the 
sudden outbreak of nationalism among groups of the German 
population that had hitherto proved immune to nationalist agi- 
tation. No one could foresee in that hour of victory the dangers 
that would ultimately arise out of a combination of nationalist 
instincts and socialist arguments. 

Although the occupation authorities actively discouraged par- 
ticipation of Rhinelanders in the workersVand soldiers’ councils, 

^An excellent analysis of the separatist movement can be found in 
Gedye, The Revolver Republic; see also Dorten. 
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they did not interfere at all in the elections for the state parlia- 
ments and the National Assembly. The latter, one of the most 
important elections in modern German history, took place on 
19 January 1919, a few weeks after the beginning of the occu- 
pation, and was wholly undisturbed by the occupying armies. 
The body elected on that date served as the assembly for the 
drafting of the Weimar Constitution, and after the adoption of 
the Constiuition, on 1 1 August, it remained in office as national 
legislature until the first elections to the Reichstag, in June 1920. 
The Germans, generally very clever in collecting material 
against the occupation authorities, did not raise the slightest 
charge that the Allies had interfered with this election of repre- 
sentatives to the constitutional assembly. 

This liberality was not apparent, however, in the attitude to- 
ward elections for the municipal councils. In Germany the latter 
exist not only in the municipalities in the narrower sense of the 
word, that is, in the cities and villages, but also in the circles 
and even the provinces, which are organized as municipal units 
of a liigher order. In the first stage of the occupation, the mili- 
tary authorities prevented residents of the occupied territory 
from participating in the meetings of the municipal council of 
the Rheinland province, which were held in Dtisseldorf (at that 
time still unoccupied). This measure, however, had only tem- 
porary significance. 

More important was the attitude toward new elections in the 
Rheinland province. There the municipal councils had been 
elected in the prewar periody on the basis of an election statute 
of 1856, This old statute divided the constituency into three 
classes, according to income, thus giving a few wealthy people 
the same political power as the broad masses. As a result, the 
workers had not a single deputy in the municipal council of 
Cologne, although they had carried that district in the Reichstag 
election of 1912, which had taken place under a truly democratic 
election statute. After the revolution one of the first steps of 
the newly elected Prussian constitutional assembly was to substi- 
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tnte a modern statute for the reactionary ‘three classes election 
law’ and to order immediate elections all over Prussia. Even the 
most reactionary Junkers did not criticize this measure, which 
they considered inescapable. 

But in a note of 21 February 1919, a high official on the staff 
of Marshal Foch informed the German Government that the 
Marshal objected to the elections for municipal councils. He de- 
clared that collaboration with the existing municipal councils 
in the occupied territory had proved satisfactory, and that it did 
not seem desirable to change the situation. The elections wxre 
not permitted until August of that year, and it goes without 
saying that labor interpreted the incident as further evidence of 
the reactionary sympathies of the occupying armies, the more 
so as the ‘three classes election statute’ had become a symbol of 
Prussian reaction. 

In the Palatinate the commanding French general attempted 
to set up a special council for the occupied territory. A ‘council 
of notables’ was planned, as a sort of intermediary between the 
military authorities and the population for all economic ques- 
tions (Wachendorf, p. 32); its jurisdiction was expected ulti- 
mately to include political problems as well (Jacquot, pp. 67 ff.). 
The council of notables had hardly started its activities, how- 
ever, before its meetings were interrupted by the first separatist 
revolution. It was never summoned again. The collapse of that 
putsch of I June 1919 represents the end of the French attempts 
to conquer the Rhineland by quasi-democratic means. 

Although a history of the separatist movement is outside the 
scope of this study, mention should be made of the part played 
by the American military authorities in the failure of that effort. 
The adherence of the American zone, which constituted a cor- 
ridor between the Wiesbaden and Cologne elements of the 
movement, was essential to the success of any separatist coup. 
And General Pershing informed President Wilson that he had 
given General Liggett ‘instructions not to permit the entry of 
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political agitators into our sector, no matter by whose orders 
they might claim to be operating’ (Baker, voL 2, p. 87). 

Following this order General Liggett, the American com- 
manding oiBcer, refused to permit the Coblenz part of the pro- 
gram to be carried out, and even refused to allow posters of the 
French-sponsored Rhenish republic to be displayed. In seeking 
the collaboration of the American zone, the separatists went so 
far as to attempt to high pressure the Americans into accepting 
the revolution as a fait accoinplu On 3 1 May, the night before 
the Rhenish republic was to be proclaimed, a French staff officer 
awakened the American General Malin Craig, informed him 
that the next day fifty agents of the Rhenish republic would 
come to Coblenz, and requested the necessary facilities for them. 
General Craig declared that he would do nothing before morn- 
ing, and the next morning the French demand was refused by 
General Liggett (Tuohy, Trance’s Rhineland Adventure,’ p. 31). 

The x\merican generals, unlike the French, were consistent in 
their refusal to collaborate with a revolutionary movement. 
Like the French, however, they were not entirely untouched by 
considerations of high politics, though in their case the political 
currents that they conducted were directed toward the main- 
tenance, not the separation, of the Rhineland. Those spring days, 
after the treaty had been written but before it had been signed 
by any government, were electric with possibilities that some- 
thing might wreck the whole desperately contrived balance of 
conflicting aims. 

Commercial Activities 

Two different kinds of institutions were engaged in the Ger- 
man administration of foreign trade: the customs oflices and the 
foreign-trade agencies. The customs officers in the occupied 
Rhineland were federal civil servants of the normal German 
type. In Germany the vast majority of the petty oflicials came 
from the army. After a military service of twelve years or more, 
non-commissioned officers had a legal right to a job in the 
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bureaucracy; and to great numbers of the peasantry and petty 
bourgeoisie this was an enticing reward, carrying the perqui- 
sites of authority, prestige, and a guaranteed pension. It would 
have been difficult to find a group of persons more closely inter- 
ested, both mentally and economically, in the survival of a uni- 
fied Reich. 

The situation was far different in regard to the foreign-trade 
agencies. While the customs officers were the exponents of a 
century-old bureaucratic tradition, the foreign-trade agencies 
had been improvised during the war in order to handle the al- 
most wholly unforeseen economic tasks that were then develop- 
ing. It is well known that Walther Rathenau, when interviewing 
the Prussian Minister of War in the first days of August 1914, 
was informed by the chief of the greatest military machine of 
the world that practically no preparations had been taken for 
coping with economic problems that might arise during the 
war (Rathenau, pp. 8, 9). 

Entrusted with the task of organizing Germany’s war econ- 
omy, Rathenau made use of the elaborate system of cartels that 
already existed. Without loss of their original character the 
cartels were converted into public law institutions with a broad 
jurisdiction in the field of economic administration (Rathenau, 
pp. 28-30). In the course of the war the control and regulation 
of foreign trade became one of their chief tasks. This peculiar 
use of semi-private business organizations under the supervision 
of state officials was called economic %elf-administration,’ and 
the system survived under the Weimar Republic in a few sectors, 
particularly in the field of foreign-trade control It should be 
noted, incidentally, that the planned economy of the Nazis is 
based on this same system of economic self-administration. Thus 
in this field the occupying armies after the end of the present 
war will be confronted with the same type of problems that 
existed in the Rhineland after 1918. 

It was not possible for the occupation authorities to govern 
either the customs offices or the foreign-trade organizations, in 
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which the top officials were not civil servants but businessmen, 
with the same type of loose supervision that was exercised over 
other German agencies of administration. For one thing, some 
of the statutes that the German foreign-trade agencies and cus- 
toms offices were expected to enforce were contrary to the pur- 
poses of the occupying armies. Moreover, these armies had cre- 
ated agencies of their own, intended to represent their own na- 
tionals in the same fields in which the German agencies were 
intended to represent German nationals. And finally, there was 
no likelihood that those who were in control of the German 
foreign-trade agencies might be won for the Allied point of 
view, because they represented their own interests as well as 
those of their country. 

It could hardly be expected, for example, that the Allies would 
entrust the German cartels with the task of deciding what trade 
agreements should be concluded with Allied firms; or that the 
business activities of Allied merchants should be subjected to 
German statutes that had been created as weapons against the 
Allies. And it was equally unthinkable that Allied and German 
foreign-trade agencies should coexist in a territory under a state 
of martial law, where the Allies had the right to control all 
spheres of activity. 

The agencies and procedures that the occupation authorities 
developed for handling questions of foreign trade have already 
been fully described. Through them the German agencies in this 
field were rendered ineffective as instruments of Reich eco- 
nomic policy. The German customs officials were either dis- 
missed or subjected solely to the orders of the Allied economic 
authorities, and the Reich’s foreign-trade organizations, though 
allowed to continue a formal existence, were deprived of any 
real authority; in fact, the head of the Rhineland section of the 
federal trade agency was expelled from the occupied territory, 
because of his ‘continual interferences with the import and ex- 
port regulations issued by the British Army Authorities’ (Griin- 
feld, pp, 14 and 28). 
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As a result, Germany had virtually no control over imports 
and exports in the Rhineland. An order issued by Marshal Foch 
on 18 January 1919 seemed in accordance with the German 
statutes (Griinfeld, p, 28), but shortly afterward the military 
authorities issued a decree nullifying, in the occupied zone, all 
German war statutes concerning imports and exports, and for- 
bidding the German customs ofScers to apply them. A promi- 
nent British oiBcial (quoted in Ireton, p. 464) has characterized 
the situation as follows: 

We regarded the occupied territory at that time for trading 
purposes as if it were part of France and Belgium. We dealt with 
the situation as if the Rhine was the frontier of these countries, 
and we suspended practically all laws that restricted the free 
movement of goods into or out of the occupied territory. iVbout 
the only German regulation that was recognized in the British 
zone was a sanitary provision for the sale of fish. 

Germany tried to uphold her sovereignty in this field by 
threatening to prosecute German citizens who violated the 
Trading with the Enemy’ regulations, and by ordering the 
customs officers to prevent such transactions (Cornier, p. 61). 
But these efforts remained without practical effect. On 21 July 
1919, Germany enacted a statute requiring that customs duties 
be paid on the gold standard, but this statute, too, was dis- 
allowed by the occupation authorities, so far as it pertained to 
the western frontiers (De Range, p. 204; Aulneau, p, 348; Griin- 
feld, p. 15). 

It was only on the Holland, Belgian, and Luxemburg frontiers 
that German customs officers were recognized at all. The old 
French-German customs line had been made obsolete by the 
French reincorporation of Alsace-Lorraine, and it was not until 
15 November 1919 that the French allow’-ed the German customs 
officers to take up their duties along the new line (Allen, Oz^£:^^- 
p. 83). In the meantime the German customs agencies 
continued to function, but they were run partly by French 
soldiers, partly by officials of tht sections economiques (Schweis- 
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guth, p. 107; Grtinfeld, p. 14). In the words of Jean De Pange 
(p. 204): 

. . . the sections econofniques had all customs agencies on the 
western frontier of Germany under their control. They strictly 
applied the German customs statutes, but they raised the customs 
duties only in paper marks, whereas on all other frontiers of 
Germany the German Government raised the customs duties in 
gold marks. This practice resulted in a considerable advantage 
for our trade. The papers on the other side of the Rhine call this 
phenomenon the ‘hole in the west.’ 

Labor 

The armies of occupation, entering the Rhineland in the midst 
of a political and social revolution, cast their vote in favor of the 
traditional forces. This decision, made during the first days after 
the armistice, affected the attitude of the occupying forces to- 
ward social questions during the whole armistice period. 

Little information is available concerning the attitude of the 
occupying armies toward labor conflicts, and what there is 
comes mainly from American sources. During the armistice 
period the American occupation authorities forbade strikes of 
workers engaged by the occupying armies themselves (Hunt, 
pp. 17 1” 3; Allen, Occupation^ p. 105), and also, at first, strikes 
of wurkers in public enterprises; after a short while, however, 
as the process of inflation gathered momentum, strikes had to 
be permitted in public enterprises, because of the urgency of 
the wage problem. The occupation authorities made it clear 
that they were interested also in strikes of workers in private 
enterprises, but they were prepared to interfere with such con- 
flicts only ‘if their own interests were directly concerned’ 
(Allen, Occupation^ p. 105). Picketing was generally forbidden, 
and striking workers who refused to accept another job were 
expelled from the occupied territory; this regulation, ‘which 
under other circumstances might well be construed as unfair to 
Labor, was necessary for the preservation of order’ (Hunt, p. 
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169). There was a secret order that the names and addresses of 
all union leaders should be ascertained, but it led to no practical 
consequences. The American attitude toward labor questions 
was characterized by General Allen {Occupation^ p. 105) with 
the statement that ‘even in purely industrial strikes we adopted 
a strictly military policy.’ 

The position of the Americans was severely criticized by the 
French writer Thiallet (p. 61), who contrasted the ‘sometimes 
excessive liberalism’ of the American occupation authorities with 
their ‘frequent application of brutal methods of repression,’ and 
added that the ‘German authorities were never able to under- 
stand the bitter irony’ of these different attitudes. Thiallet’s ve- 
hemence about the American attitude toward labor must be 
regarded primarily as a retort to the American criticism of the 
French methods of occupation. What he called the ‘irony’ of 
the American methods was but a reflection of the social situa- 
tion in the United States during the early 1920’s. 

But the American policy was not confined to coercion and 
force. Not only did the officers in charge of civil affairs make 
frequent visits to the factories, but early in the armistice period 
the American army created special boards of conciliation before 
which opposing interests had to try to reconcile their differences; 
strikes and lockouts were permitted only if these attempts 
proved futile (Ireton, p. 468). As a rule, one meeting of such 
a board was sufficient to settle the conflict (Hunt, pp. 170-71). 
This idea of conciliation boards, as will be shown later, was 
taken over during the peace period and incorporated in the 
statutes of the governing body. 

Judicial System 

For court cases involving only residents of the occupied terri- 
tory, the jurisdiction of the German courts was, in general, not 
disputed. There was an exception, however, in regard to German 
prosecutions for high treason. This raises an issue of the utmost 
importance, for the handling of political crimes under a state 
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of martial law involves problems quite different from those 
concerning the routine work of the judges. 

In the Rhineland these problems were not free from emotional 
overtones. A few months before Marshal Foch’s armies entered 
the Rhineland the Belgian courts had fought a heroic struggle 
against the attempt of the German Generalgouvernement in 
Belgium to interfere with their activities. They had insisted 
upon their right to prosecute for high treason those Belgian 
citizens who had participated in the German-sponsored Flemish 
autonomous movement. Would the German courts in the Rhine- 
land follow their example and bring to trial the adherents of 
the French-sponsored separatist movement? In Belgium the Ger- 
man occupation authorities had prohibited the Belgian courts 
from exercising their judicial functions in these cases, where- 
upon the Belgian Supreme Court had suspended its sittings in 
protest; and the lower courts shortly followed its example. 
Would the Allied and Associated armies of occupation apply 
to the position of the German judges in the Rhineland the prac- 
tice of the Ghieralgouvemement or the theories of the Belgian 
courts? 

In the opinion of the present writer, occupation authorities 
enforcing a state of martial law are entitled to restrict the juris- 
diction of the occupied country’s courts in high-treason cases. 
High-treason proceedings represent, in legal form, political 
measures taken by a government against those whom it con- 
siders enemies of the state. Martial law empowers a government 
to fight against enemies of the state with extra-legal weapons. 
And the right to subject enemies of the state to court proceed- 
ings cannot be separated from the right to subject them to mar- 
tial law. Therefore when governmental power is split between 
the agencies of two countries, with one country entitled to 
apply martial law, that country must also have the ultimate de- 
cision whether high treason proceedings shall be initiated. An 
occupying power, enforcing a regime of martial law, cannot 
allow its friends to be treated as enemies by the authorities of 
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the occupied territory. Once a state of siege has been declared^ 
respect for the independence of the courts must carry the pro- 
viso that the activities of the courts do not contravene the appli- 
cation of martial law. 

Thus the Rhineland occupation authorities, in an order of 
29 January 1919, declared that German arrests in political cases 
were permissible only with the consent of the military authori- 
ties. And there were several instances in which the German 
courts were in fact restrained from high-treason proceedings. 

It has already been mentioned that the occupying armies had 
the power to dismiss, at will, German ofScials and state em- 
ployees whose actions or personalities they mistrusted. The au- 
thorities recognized, however, that the judiciary could not be 
subjected to such an arbitrary determination of tenure. For more 
than a hundred years the independence of the judiciary had been 
regarded in Germany as the cornerstone of the Rechtsstaat and 
the chief guarantee of the freedom of the individual— a prin- 
ciple that had not been altered by the November revolution. 
Under German law, judges were assured both ‘personaF and 
‘functional’ independence. Their personal independence was as- 
sured by the grant of life tenure and by the prohibition of dis- 
missal or removal to another place except by virtue of a court 
decision. Their functional independence arose from the prohi- 
bition of any interference, by either the legislative or the execu- 
tive branch of the government, with the activities of the courts 
in any pending case. 

This tradition of independence was respected by the occupy- 
ing armies to a remarkable extent. Very few cases are on record 
in which either the personal or the functional independence of 
a German judge was violated. One of these rare instances was 
the case of Judge Hiisgen of the Municipal Court in Riieinberg 
{Dohmente . . . vol. i, pp. 121-2). A Belgian general ordered 
Judge Hiisgen, who was also recording officer in Rheinberg, to 
file in the register of the court certain documents favoring Bel- 
gian and French stockholders. Both the judge and the clerk re- 
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fused to obey this order, and were fined by the Belgian military 
officials. This case was introduced by Reich Minister of the In- 
terior Koch, in his speech in the National Assembly on 17 Janu- 
ary 1920 (Nationalversammlung, vol. 332, pp. 4464-8) as evi- 
dence of the arbitrary regime of the occupying armies in the 
Rhineland, but actually the incident represented an abuse of 
power on the part of the military which was undoubtedly con- 
trary to the intentions of the occupation authorities. 

Another instance, also mentioned in the National Assembly, 
concerned a high-treason case (Nationalversammlung, vol 328, 
p. 1884). The defendant, a certain Hompa, had been prosecuted 
by Judge Frisch of the municipal court in Kehl (Baden) for 
participation in the Dorten putsch. The French military authori- 
ties not only released Hompa from prison but also arrested the 
judge and the prosecuting attorney, Werber, for having violated 
the order of 29 January 1919. Frisch was sentenced to three 
months in jail, Werber to six months, and each was fined 2,500 
marks. Even among high-treason cases this was the only one 
in which penalties were imposed on German court officers. The 
Frisch-Werber case was the subject of an exchange of notes be- 
tween the German Government and the Allied Armistice Com- 
mission, but it is interesting to note that both parties refrained 
from mentioning the Belgian precedent of 1918. Having changed 
their roles within a year, both were well aware that occupation 
law is not determined by the principles of the categorical im- 
perative. 

This recognition of the independence of the courts did not 
mean, however, that there was no effort to check on their activi- 
ties. In the area occupied by the French armies, special rules for 
overseeing the courts were enacted in January and February 
1919 (Cornier, p. 50). One member of the staff of each district 
supervising agency was entrusted with this task. He had the 
privilege of attending all meetings of the courts, and also had 
access to the files— a right necessitated by the fact that not all 
meetings of the courts are public in Germany. But there is no 
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evidence that These prerogatives were abused. On the contrary, 
an instruction issued in the Palatinate, for the controleurs of 
the courts of that Bavarian district, warned that proceedings 
should go along as usual, and expressly forbade these officers 
to interfere with the activities of the courts (Niboyet, p. 51). 



Ill 


Prosecution of War Criminals 


W AR crimes may be thought of as falling into two separate 
categories: military measures, pursued in the course of 
actual fighting, which are contrary to accepted rules of warfare; 
and ‘occupation crimes,’ committed in the course of belligerent 
occupation of enemy territory. To be sure, these types may not 
be mutually exclusive, but on the whole they represent different 
kinds of motivation and quite different problems of prosecution. 
During and after the last war the chief indictment of Germany 
concerned crimes of the first type— violations of the rules of 
international law regarding land and sea warfare. Those respon- 
sible for such violations were granted immunity during the 
armistice period, but in the peace conference provisions for 
bringing them to justice were attempted. The Versailles treaty 
(Articles 227-30) obliged Germany to extradite such persons to 
the Allied and Associated powers, and provided for specific pro- 
cedures in these cases. 

This aspect of the problem has no connection, however, 
with military occupation, and will not be dealt with in the 
present study. Moreover, in the current war such violations, 
committed in the course of actual warfare, are far outweighed 
by ‘occupation crimes.’ Consequently the war-criminal problem 
of the last war’s armistice period, when occupation crimes were 
the reason for prosecution, is probably more meaningful for 
present discussions of this subject than is the much better known 
story of the prosecution of war criminals by virtue of the Ver- 
saiUes treaty, when strictly military measures were the main 
cause of action. 
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Occupation, crimes include a broad range of criminal acts that 
may be roughly described as actions of individual soldiers or 
officers against non-belligerents— murder, assault, theft, and com- 
parable crimes. It is of course extremely difficult to identify and 
obtain custody of the persons guilty of such actions. During the 
course of a war, either side may take prisoner individuals subse- 
quently recognized as such culprits, but for the most part, 
neither identification nor arrest is likely until after the end of 
hostilities. And even then there are great practical difficulties, 
even if the identity of such criminals is known. Thus, in regard 
to occupation criminals, the known cases of arrest and prosecu- 
tion during the last war, and afterward, in the occupied Rhine- 
land, are far from numerous. The handling of these cases, how- 
ever, and the underlying jurisdictional considerations, are of basic 
importance for the future. 

It should be emphasized that recognition of the practical diffi- 
culties involved in obtaining custody of occupation criminals 
is by no means an implication that the punishment of such per- 
sons is only a matter of power and opportunity. The power to 
punish is admittedly an attribute of victory, except in regard to 
prisoners of war. But the power to punish has to be reinforced 
by valid legal justification of the right to punish, and by valid 
principles in regard to what is punishable. Without such a body 
of defensible doctrine, the prosecution of war criminals becomes 
either a matter of lawless vengeance or— as it -was, in the main, 
after the last war— a just legal procedure that breaks down be- 
cause of the weakness of its own instruments. Either eventuality 
is a deplorable outcome of a war waged for the supremacy of 
law. 

Before proceeding with the discussion of this question it 
should be mentioned that there is no evidence whatever of 
extra-legal personal vengeance in the Rhineland for crimes com- 
mitted during theavar. Thousands of dismissed German soldiers 
and officers who had participated in the German occupation of 
Belgium and northern France resided in the territory which 
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was now occupied by the soldiers of those nations. But not even 
German propaganda mentioned a single case in which members 
of the occupying forces took revenge for crimes committed in 
their own countries by German soldiers during the war. Since 
German propaganda against the Versailles treaty was for many 
years based to a considerable extent on the alleged crimes of 
occupation soldiers in the Rhineland, its failure to mention ex- 
amples of lynch justice is ample indication that no such spon- 
taneous revenge actions occurred. 

Legal Background 

Before the First World War only the United States had de- 
veloped a clear theory on the punishment of war criminals. The 
American principles, which go back to the Civil War and its 
aftermath, distinguish between war prisoners and other persons 
who come under the power of an opponent belligerent. War 
prisoners can be punished for criminal acts which they com- 
mitted before their capture, if they have not been punished by 
their own sovereign. This principle, laid down in Section 59 of 
the famous Lieber Instructions of 1863 (Moore Digest^ vol. 7, 
p. 220), makes no ‘territoriaF distinction; that is, it is immaterial 
whether the territory in which the crime was committed was 
under the sovereignty of the captor’s or of the prisoner’s state. 

As far as non-prisoners are concerned, the United States Su- 
preme Court decided in 1878, in Coleman v, Tennessee (97 
U.S. 509), that the courts of formerly occupied territory have 
no jurisdiction over dismissed members of the occupying army. 
A soldier of the Northern army had murdered a Tennesseean, 
in Tennessee, and had been apprehended by Tennessee authori- 
ties, but the Supreme Court denied that a Tennessee court had 
jurisdiction in the case after the end of the hostilities: the de- 
fendant enjoyed immunity from proceedings in Tennessee courts 
for any criminal acts which he had committed in that state as a 
member of the occupying army. One year later, in Dow v. John- 
son (100 U.S. 158), Mr. Justice Field applied the same princi- 
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pies to a case concerning a member of the Confederate armj^ 
And twenty-five years after the end of the Civil War these 
principles were again upheld in Freeland v, Williams (131 U.S. 

405)- 

As recently as 1943 George Manner declared (p. 423) that 
‘in the absence of international agreement abrogating or modi- 
fying the customary rule granting immunity to hostile forces 
from the normal jurisdiction of the place, the view expressed 
by the U.S. Supreme Court after the Civil War of 1861-65 
the effect that the local civil courts of former belligerents have 
no postwar jurisdiction over war crimes committed during hos- 
tilities by former enemy persons in occupied territory still 
states the true rule of international law.' The only exceptions 
to this rule, according to Manner, are the trials of Rhineland 
residents, held during the armistice period by Belgian and French 
courts. Manner’s attitude is in accordance with the view of so 
eminent an authority as George A. Finch, who in 1920 expressed 
the opinion (‘Jurisdiction of Local Courts . . p. 218) that 
‘local territorial courts have no jurisdiction to try a punishable 
crime committed by members of the invading army, either dur- 
ing or after the enemy occupation.’ 

British international lawyers have tended to accept the Ameri- 
can view on this matter. Thus they have expressed the opinion 
that members of an occupying army enjoy extraterritoriality 
privileges, and are subject exclusively to the jurisdiction of their 
own courts, but that war prisoners may be punished by the 
captor’s courts for crimes committed before their capture' pro- 
vided they have not been punished by their own military courts 
(Oppenheim, vol. I, pp, 670-71). 

At the time of the last war, and aftenvard, both France and 
Germany tended, however, toward a ‘territoriaF principle of 
war-criminal prosecution, which was rather different from the 
position taken by American and British jurists. Early in the war, 
in the Vogelgesang case, France follow^ed the principle that 
German war prisoners could be punished for criminal acts that 
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they had committed on French territory before their capture 
(Journal du droit international^ 19155 voL 42, p. 54). Germany 
applied the same principle to the case of a Russian war prisoner 
who had stolen a r.,000 mark note from a civilian in East Prussia 
before he had been taken prisoner (Berliner Tageblatt^ 10 Febru- 
ary 1915, no. 74; for a brief summary of the German attitude 
on the treatment of war prisoners see Kirchenheim). The Ger- 
man courts denied their jurisdiction, however, in the case of the 
French war prisoner Courjou, who was indicted for having 
kicked German prisoners of war on French territory, before 
his capture (Gerbaulet, pp. 184-8). Here the stumbling block 
was the fact that the crime had been committed in territory that 
was under the legal and factual control of the opponent belliger- 
ent. And this circumstance was regarded as a stumbling block 
also by French jurists, who rejected Professor Clunet’s sugges- 
tion that French courts had jurisdiction in cases in which French 
prisoners of war had been maltreated inside Germany (Revue 
penitentiaire et de droit penal, 1916, voL 40, p. 37). 

The ‘territoriaF principle was given explicit recognition at a 
meeting of the French Prison Society in 1916, in which eminent 
French authorities on international law participated (Revue phn- 
tentiaire ... 1916, voL 40, pp. 20 ff.) . In 1915, after a dramatic 
discussion between the famous international lawyer Renault and 
a young attorney Helmer, the Society had rejected Helmet’s 
theory that members of the German occupying army were pro- 
tected by rights of extraterritoriality from being prosecuted by 
French courts after the occupation was ended (Revue peniten- 
tiaire . . . 1915, voL 39, p. 475). The principle was adopted that 
the courts of the occupied country are only de facto prevented 
from prosecuting war criminals for crimes committed in the oc- 
cupied zone: since occupation does not touch upon the sover- 
eignty of the occupied state, the courts of the occupied territory 
retain their virtual jurisdiction. As Professor Merignhac (pp. 5 ff., 
especially p. 32) put it in 1917: 
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The occupying power exercises only a de facto authority, which 
is restricted to the period of occupation. The legal sovereign re- 
mains invested with the judicial power, and nothing prevents him 
from exercising this power if by any circumstances whatever— 
for instance by capture— he obtains custody of persons who are 
guilty of a punishable crime ... If the jurisdiction of the oc- 
cupying power were the only competent one, there would fre- 
quently be a denial of justice. 

The German territorial theory found its most absurd expres- 
sion in two military orders, issued by Ludendorff on 23 No- 
vember 1916 and 24 January 1918 (quoted in Vei'dross, p. 19). 
These orders, which referred, however, to strictly 'military’ 
measures, provided that captured pilots who had dropped leaflets 
over the German trenches should be indicted for sedition com- 
mitted on territory under German control. It would seem that 
Ludendorff regarded psychological warfare as a violation of 
international law. War, to him, was apparently a duel between 
sovereigns: if one sovereign attempted to incite the subjects of 
the other, he violated the rules that should control war as a 
purely military conflict within the framework of an established 
society; even in the midst of a total war, the belligerents should 
respect each other’s political and social structure. But by thus 
degrading the prosecution of war criminals to a terror weapon, 
Ludendorff not only himself committed a war crime; he im- 
plicitly recognized the principle that true war criminals should 
be subjected to punishment in accordance with law. 

The armistice agreement left much unsaid in its treatment of 
the war-criminal problem. As already mentioned, it declared 
(Article 6) that for the duration of the armistice no person in 
the occupied territory should ‘be prosecuted for having taken 
part in any military measures previous to the signing of the 
armistice,’ but it said nothing about the prosecution of war 
crimes as distinguished from ‘military measures.’ There had been 
no immunity provisions at all in the conditions originally presented 
to the German delegates. Erzberger, head of the German delega- 



PROSECUTION OF WAR CRIMINALS 


53 

tion, suggested the inclusion of a clause providing that no crim- 
inal prosecution should be initiated against residents of the occu- 
pied territory for having participated, before the signing of the 
armistice, in actions connected in any way whatever with the 
war. And Marshal Foch accepted this suggestion in part, though 
lie rejected almost all other proposals of the German armistice 
delegation. As Finch has recently remarked (‘Retribution of 
War Crimes,’ p. 84): ‘The delegates who drew up and signed 
the armistice terms were professional men of arms. It does not 
seem out of place to suggest that possibly they did not view the 
acts of the invading armies in the same light as the civilian vic- 
tims and consequently were loath to turn over men of their 
profession to the wrath of the victorious peoples.’ 

In the Rhineland a further limitation of jurisdiction in this 
field was established by the military authorities themselves. Even 
in regard to occupation crimes, the defendant may plead that he 
has acted on command of his superiors, and this plea is one that 
professional soldiers are likely to respect; failure to recognize it 
would imply that each individual soldier has a right to review 
the commands of his superiors, and to disregard all military or- 
ders that in his eyes are contrary to the law. Thus the Allied 
military authorities in the Rhineland declared that no one who 
had acted on command of his superiors should be prosecuted 
for having removed property in the foimerly occupied parts of 
Belgium and northern France (Hunt, p. 231). This decision, 
though it referred only to pillage cases, is indicative of the gen- 
eral attitude of the occupying armies. The respondeat superior 
defense raises one of the most serious problems in the whole 
subject of war-criminal prosecution, but it is outside the scope 
of the present discussion, which is concerned primarily with 
problems of jurisdiction rather than of procedure.^ 

1 It may be mentioned that Goebbels, writing on The Air Terror of 
our Enemies,’ declared early in 1944 that ‘No international law on warfare 
is in existence which provides that a soldier who has committed a mean 
crime can escape punishment by pleading as his defense that he followed 
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Allied Prosecutions of Rhineland Residents 

The American and British military authorities, though not di- 
rectly interested in the prosecution of war criminals, were con- 
fronted with the problem when the Belgian and French armies 
asked for the extradition of such persons (Allen, Occupation^ p. 66; 
Hunt, p. 231). In the American zone each case of this kind was 
subjected to a thorough examination, and the individual was ex- 
tradited if it was decided that there was sufficient evidence 
against him. This decision of the American military authorities, 
though it did not entirely conform with the ‘extraterritoriality’ 
principle of American jurists, was in accordance with the atti- 
tude of the American peace delegation toward the war-criminal 
problem. On 29 March 1919, the Commission on the Responsi- 
bility of the Authors of the War and on Enforcement of Penal- 
ties had presented a report to the peace conference which con- 
tained the statement that ‘every belligerent has, according to in- 
ternational law, the power and authority to try the individuals 
alleged to be guilty of the crimes of which an enumeration has 
been given in Chapter 11 ... if such persons have been taken 
prisoner or have otherwise fallen into its ponjoef {American Jour- 
7 ial of International Law, 1920, voL 14, p. 12 1; italics mine). 
Although the American members of that commission, Secretary 
of State Lansing and Professor Scott, disagreed on some points 
with the opinion of the majority of the commission, they ex- 
plicitly expressed their approval of the passages of the majority 
report which are quoted here (ibid. p. 140). 

Two quite different types of cases are to be distinguished in 
considering the actions of French and Belgian military authori- 
ties against war criminals resident in the Rhineland. One type 
concerned persons accused of outright occupation crimes— crimes 
committed in Belgium and northern France during the wartime 
occupation of those territories; in most of these cases the indi- 

the commands of liis superiors. This holds particularly true if those com- 
mands are contrary to all human ethics arid opposed to the well-established 
international usage of wztiztt' {Berlmer Borsejizeinmg, 28 May 1944). 
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viduaFs connection with the crime was discovered quite hy 
accident. The second type of case concerned persons who were 
found in possession of machines that had been 'confiscated' in 
the formerly occupied Belgian and French territories. 

Cases of the first type were not very numerous, as identifica- 
tion and the production of evidence were extremely difficult. 
It is usually almost impossible to identify the individual soldiers 
and officers of the hostile army who are guilty of having com- 
mitted specific crimes. In both the Vogelgesang and the Courjou 
cases, mentioned above, arraignment was possible only because 
both men, at the time of their capture, were in possession of 
diaries in which they had given detailed reports on their crim- 
inal activities. 

In the first weeks of the Rhineland occupation five German 
officers were arrested by the French military authorities^ and in- 
dicted for acts of pillage, theft, and violence committed against 
the population of the formerly occupied zones of northern 
France (Journal du droit internationaly 1919, vol. 46, p. 1258); 
the decisions in these cases are not known. In addition, about 
150 warrants of arrest were issued, and several French courts 
sentenced members of the German occupying army in absentia 
(ibid, 1920, vol. 47, p. 857; 1921, vol. 48, pp. 781, 1076). In one 
of these trials the German General von Nathusius was sentenced 
to prison for larceny. When Nathusius went to France in 1924, 
in order to visit a soldiers' cemetery, he was arrested and the 
execution of his sentence was attempted (Feilitsch, pp. 971-3); 
it w^as only after long negotiations that he was released. On all 
these cases the reports are extremely brief, and they give the 
impression that the French authorities were not very interested 
in the prosecution of this type of war criminal. 

The Belgian cases in this category w^ere far more significant, 
but in considering them the peculiar character of Belgium’s situ- 
ation must be borne in mind. The invasion of that country, in 
open violation of a solemn neutrality pledge, introduced a special 
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element into die problem of war crimes committed during the 
occupation. 

The outstanding Belgian case concerned with a crime of vio- 
lence was an action against a German miner, Bockstegen, who 
had served during the war in the German occupation army in 
Belgium. One day early in January 1919 a Belgian soldier on 
guard at the entrance of Bockstegen’s working place identified 
the German as the individual who had killed several persons in 
the Belgian’s native village in August and September 1916. On 
23 January Bockstegen was arrested in accordance with a decree 
of the Belgian Minister of Justice, of ii January 1919, which 
declared that any person residing in the occupied zone could be 
deported to Belgium if he was under suspicion of having com- 
mitted during the war either a political or an ordinary crime 
in occupied Belgium. As De Jaer has said (p. 127): 'During the 
armistice period the Belgian courts w’ere entitled to exercise in 
the occupied zone all powers which were necessary for the en- 
forcement of the Belgian penal statutes. This power was an ab- 
solute one, and was based on the transfer of the de facto power 
in the occupied zone.’ 

After Bockstegen had been convicted for murder by the trial 
court he appealed to the Cour de Cassation. There his plea was 
based on three contentions: first, that Belgian courts had no 
jurisdiction in his case, since he ‘had belonged to the armed 
forces at the time at which he had committed the crimes’; sec- 
ond, that if jurisdiction was vested in the Belgian courts at all, 
it was in this case vested not in the ordinary courts but in the 
military tribunals, by virtue of the ‘war criminal’ provisions of 
the Versailles treaty; and third, that he had been punished for 
the same crimes by a German military tribunal, and therefore 
was protected by the principle in idem. On 23 March 

1920, the Cour de Cassation rejected the appeal and affirmed the 
judgment of the trial comt {Pasicrisie beige, 1920, i, p. 104; 
Annual Digest, igig-iz, case 324, p. 458; Journal du droit inter- 
national, 1920, vol. 47, pp. 718 ff.). 
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Bockstegen’s claim to immunity on the ground that he had 
been a member of the German occupying forces was regarded 
by the high court as ‘contrary to the spirit of the written law 
as well as to the universally recognized rules of ethics’ (this 
question was dealt with more explicitly in the Kauhlen case, 
discussed below). The plea that jurisdiction, if it existed, be- 
longed to the military tribunals was rejected by the argument 
that de jure the right of the Belgian courts to prosecute mem- 
bers of the German occupying forces had never ceased to exist; 
the war-criminal provisions of the Versailles treaty ‘were not in- 
tended to, and did not, affect the rules as to jurisdiction which 
in Belgium apply to the prosecution of crimes committed within 
the kingdom by aliens not surrendered by virtue of the treaties.’ 
Ne bis in idem was excluded as a defense, on the ground that 
if Belgium had an original right of prosecution this prerogative 
could not be affected by trials of a foreign sovereign’s courts; 
here the Cour de Cassation had a precedent in its decision in 
the Gebhardt case, rendered on i6 December 1919 (Pasicrisie 
beige ^ 1920, I, p. 10). 

In the Kauhlen case {Pasicrisie beige, 1921, i, p. 100) the de- 
fendant was indicted for malicious denunciation of Belgian sub- 
jects to the German military authorities. His plea that he had 
belonged to the German occupying forces was rejected. Said the 
court: ‘Malicious denunciation to the enemy during the period 
of occupation is punishable by Belgian courts even if the author 
of the denunciation belongs to the hostile army. No principle 
of international law requires that a person who belongs to the 
military forces of the enemy be granted immunity for giving in- 
formation to the enemy.’ 

The attitude of the Belgian Cour de Cassation in the Norz 
case {Pasicrisie beige, 1920, i, p. 7) was even more radical. In 
October 1916 and March 1917 the Belgian Government in Exile 
had enacted statutes according to which all persons were pun- 
ishable who rendered assistance on Belgian territory to armed 
forces of the hostile state, or who shook the allegiance of Bel- 
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gian subjects to their king and country, or who maliciously fos- 
tered the policies and plans of the enemy. And on 16 December 
1919, the high court decided that Austrian citizenship was no 
defense for violation of these statutes. In thus subjecting mem- 
bers of the occupying forces to war statutes that had been en- 
acted with a view to strengthening resistance against the in- 
vader, the supreme court was apparently motivated by the the- 
ory that the invasion of Belgium was not a belligerent occupa- 
tion, in the meaning of international law, but w^as rather an in- 
ternational wrong subject to special legal principles. These Bel- 
gian cases cannot without reservation be regarded as precedents 
in international occupation law. 

Although the Belgian Cour de Cassation declared on 10 Au- • 
gust 1920 (Pasicrisie beige, 1921, i, p. 84) that arrests of war 
criminals were permissible in the occupied Rhineland also after 
the ratification of the peace treaty, the Belgian Government did 
not make use of that privilege. In June 1921 the question was 
raised in the Belgian parliament why a certain Tesmar— a Ger- 
man war criminal who resided in the occupied zone— had not 
been arrested; the Minister of Justice answered that the Min- 
* ister of Foreign Affairs had prevented the prosecution of Tes- 
mar because the occupying powers had decided to refrain from 
further actions against war criminals in the occupied territory 
{Journal du droit international, 1921, voL 48, p. 773). This is 
the last official statement on the prosecution of war criminals in 
the Rhineland. 

Far more important than this first type of case, in long-run 
implications, were the actions arising out of the confiscation 
of French and Belgian machinery. During the war, according 
to Farquhar’s report, the Germans ^had carried away from the 
occupied portions of those countries all the machinery and 
everything that would be valuable in the reorganisation of the 
factories’ (quoted in Garner, ‘Contributions . . p. 92, note i). 
Since it was not feasible, in most cases, to prosecute the persons 
responsible for the confiscations— who, if identifiable at all, were 
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likely to be German authorities outside the jurisdiction of the 
victorious powers— actions for ‘the receipt of stolen goods’ were 
instituted against those Rhenish entrepreneurs who were in pos- 
session of the machines. These actions, unlike the rather inci- 
dental prosecutions of other war criminals, aroused consider- 
able discussion both in the occupied and in the occupying coun- 
tries. They are dealt with here as a problem of war-criminal 
prosecution, but it should not be overlooked that at the time 
they occurred their economic implications were at least of equal 
importance, as most of the leading industrialists of the Rhine- 
land w^ere affected. 

Though in most cases of this kind the accused, himself, was 
not the author of the original crime, but was merely considered 
to be punishable as a beneficiary of it, in the most sensational 
case— that of Robert and Hermann Rochling, leading industrial- 
ists of the Saar basin— the defendants were accused of the actual 
confiscation. The Rochling brothers were indicted for having 
transferred 8,000 tons of machines and materials from French 
factories to their own enterprise. Hermann, however, was a 
member of the German armistice delegation, and therefore the 
American authorities did not extradite him to the French au- 
thorities when he was passing through Trier in December 1918. 
Thus proceedings were instituted against Robert, and at the 
same time Hermann was tried m absentia. 

Robert’s defense, that he had acted on command of superior 
authorities, was rejected by the French military tribunal in 
Amiens which tried the case (Jotmid du droit international^ 
1921, vol. 48, pp. 362-3). The looting of foreign factories for 
one’s own benefit was considered to be punishable, even if it 
had been done on the command of superiors; the Rochling 
brothers were considered to have acted not as soldiers but as in- 
dustrialists. It is worth emphasizing, however, that in a total 
war, where there is no clear line of demarcation between mili- 
tary and industrialist activities, any distinction between non- 
military persons and soldiers, in regard to the recognition granted 
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the respondeat superior defense, may lead to very arbitrary re- 
sults. Robert and Hermann Rochling, the latter in absentia, 
were sentenced to ten years’ imprisonment and a fine of lo mil- 
lion francs (Grimm, pp. 58 if.), but the decision of the Amiens 
court was reversed, on appeal, by the superior militar}?' tribunal 
in Nancy. The reversal, according to a French -writer (Cadoux, 
p. 459), 'w^as motivated by the fact that the responsibility for 
the incriminating acts— however verified and vile these were— 
rested on the German authorities whose orders were executed 
by both brothers as officers.’ 

Almost all the leading Rhenish industrialists were in danger 
of criminal prosecution for possession of French or Belgian ma- 
chinery, and after several others had been arrested, the German 
Government asked R. von Hippel, the Gottingen professor of 
international law, to prepare a memorandum on the legality of 
the German measures and of the arrest of German managers for 
the purchase of such machines. Von Hippel (whose memoran- 
dum was published in 1920 in Niemeyers Zeitschrift fur inter- 
72 ationales Recht, voL 28, pp. 183-206) contended that the Ger- 
man military authorities had exercised the right of eminent do- 
main in the occupied Belgian and French territories, with re- 
spect to all property that they considered essential for the pur- 
suit of the war. He admitted that no exception had yet been 
recognized to the rule of international law according to which 
the private property of the residents of an occupied territory 
should be protected. He maintained, however, that such protec- 
tion should be granted only under the same reservations that the 
Hague Convention (Article 23 g) stipulates in regard to private 
property in an area of actual fighting, since urgent necessities 
justify infringements of property rights in an occupied as well 
as in a fighting zone. This principle, he said, w^as particularly 
applicable to the German confiscation of Belgian and French 
machines, because Germany, under the British blockade, was in 
a 'state of distress’ (Notstm2d)ymd w2S entitled to take all meas- 
ures necessary to overcome it. Von Hippel concluded this sec- 
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tion of his memorandum with the words (p. 194) that such pro- 
cedures as those against German industrialists, 'which may prove 
of basic significance in the future, can hardly be reconciled with 
the true French interests. France would implicitly deny that in 
case of war, recognition should be granted to a right of distress, 
aimed at the preservation of [the nation’s] existence, and thus 
would create a precedent which might be applicable to herself, 
in the event of a future war.’ At the time this memorandum 
was presented to the victors of the war, the peace treaty had not 
yet been signed. 

From the point of view of criminal law, von Hippel denied 
that the French had jurisdiction in regard to crimes committed 
by Germans in Germany, even if French interests were vio- 
lated.^ This contention raises the question of evidence, which 
was almost as difficult in the confiscation cases as in the more 
general war-criminal cases, though for quite different reasons. 
The military authorities in the Rhineland followed the principle 
that possession of such machines was sufficient to subject the 
holder to the suspicion that he had violated the criminal provi- 
sions on receiving stolen goods. But if the defendant declared 
that he had bought the machines on German territory it was 
almost impossible for the prosecuting government to refute his 
statement. And von Hippel had a strong argument in his favor 
when he said that the French had no jurisdiction in criminal 
cases of this kind if the crime was committed in Germany. 
Neither French nor German law permits the prosecution of a 
foreign subject for a crime violating individual rights of na- 
tionals if the crime was committed on foreign territory— though 
both permit such prosecutions if the crime was an attack on the 
security of the state. In an article on the German confiscations, 
published in 1919, Nast explicitly stated (Tes sanctions 

2 Cf . the Cutting case, in which the Government of the United States 
denied the right of the Mexican Government to punish an American citizen 
for having insulted a Mexican citizen on American soil (Moore Digest^ 
vol. 2, p. 233). 
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penales . . pp. 120, 127) that criminal prosecution for the 
purchase of stolen goods was out of the question if the goods 
had been acquired on German territory. Actually all evidence 
difBculties concerning the Rhenish industrialists could have been 
overcome by applying the maxim res ipsa loquitur ^ but this was 
impossible so long as the ‘territorial’ principle was adhered to. 

In a conference in Brussels, on 23 March 1919, the Industrial 
Sub-Committee of the Inter-Allied Armistice Commission de- 
cided to abstain from further criminal prosecution of Germans 
who had benefited from the looting of Belgian and French fac- 
tories, provided that Germany enacted a statute permitting the 
return of the material. Such a statute was enacted on 28 March 
{Reichsgesetzblatty 1919, p. 349), and thereafter, in accordance 
with orders of Marshal Foch, proceedings were instituted only 
against persons who had not declared or had destroyed the con- 
fiscated material (Nast, ‘L’occupation . . p. 157; Der Waffen- 
stillstandy voL 3, pp. 99-103, vol. 2, pp. 265-331). The material 
returned to Belgium and France during the armistice period 
alone amounted to 164,000 tons, with a value of 135,000,000 gold 
marks (Der W affenstillstandy vol. 2, p. 331). The delicacy of 
the whole problem is indicated in the fact that on several occa- 
sions German workers threatened to demolish the machines 
rather than see them removed (Hunt, p. 233). 

The Brussels decision represented a German victory in the 
war-criminal question. The available sources do not reveal 
whether the occupying powders were unable or unwilling to 
overcome the legalistic objections that were used as justification 
for this gesture of conciliation. Shortly afterward, the occupa- 
tion authorities extended their lenient attitude from the criminal 
to the administrative side of the looted-machinery problem. On 
the ground that many of these machines were in the hands of 
Virtually innocent purchasers’ they decided to apply ‘business 
arrangements’ rather than ‘arbitraiy’ methods to the question of 
reti^ansfer (Allen, Occupation, p. 67). 

Although the Reich was compelled to return the confiscated 
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machines to Belgium and France, the Germans clung to the 
theory that because of German ‘distress’ during the war, the con- 
fiscations had been lawful. This principle was adopted by the 
German supreme court in a civil case decided on i November 
1922 (105 RGZ 326; Annml Digest, 1919-22, case 296, p. 427). 
The court declared that the requisition, although contrary to 
the Hague Convention, was lawful, for ‘it is a principle which 
is recognized in international law, and which must be applied 
also to the Hague Conventions, that a state’s right to self-preser- 
vation is superior to all obligations undertaken in treaties, and 
that in case of necessity a state may depart from and go be- 
yond the provisions of the Hague Convention.’ Thus the Reichs- 
gericht, four years after the end of hostilities, repeated the prin- 
ciple which Germany had used during the war as justification 
for her violation of Belgian neutrality and for many other vio- 
lations of international law. This principle, contained in the Ger- 
man Manual of War, ‘when carried out to its logical conclusion 
leads to the absolute supremacy of strategical interests as ex- 
pressed in the ancient maxim, “omnia licere quae necessaria ad 
finem belli”’ (Garner, Gemmn War Code . . . p. ii). 

A Possibility for the Future 

The handling of the war-criminal problem during the armistice 
period clearly indicates that no proper solution was found. Some 
jurists have even suggested that there is no solution except that 
of practical politics. Thus James Garner, who shortly after the 
war adhered to the territorial principle in the interest of justice 
{bitemMional Law . . . vol. 2, p. 477), by 1925 had come to 
the conclusion, regarding the right to prosecute war criminals, 
that ‘it really makes no difference, however, whether such a 
right can be founded on international law or not. It is simply 
a question of policy and expediency, to be exercised by the vic- 
torious belligerent’ {Recent Developments . . . p. 457). 

Such a purely political approach amounts to an adoption of 
opportunist rather than legal considerations as the basis of ac- 
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tion in this matter. But the punishment of war criminals for 
violations of law loses its very meaning if it is not conceived 
as a legal problem. Even from a political point of view the ex- 
clusively political approach is dangerous, for it provides the 
former enemy with moral weapons in those other conflicts that 
are so likely to accompany the termination of a war. Moreover, 
at the moment the victorious nations disclaim the necessity of 
legal justification for their punitive actions the war criminals 
will be enabled to play the role of political martyrs. 

After the last war the principles governing the handling of 
this problem were neither wholly legal nor wholly opportunist, 
but a kind of unstable amalgam of the two. This lack of a pro- 
cedure that was both legally justified and practically efiicient 
made it possible for Germany to escape the execution of the 
war-criminal provisions of the peace treaty. The course of events 
actually strengthened the prestige and power of those inside 
Germany who were supposed to have been penalized. 

The experience of the armistice period should make it clear 
that the territorial principle of war-criminal jurisdiction is not 
tenable. The war-criminal problem is legally solvable only if it 
is treated in the framework of international law, but the terri- 
torial principle transfers it to the realm of municipal law. And 
no country will be complacent about the unreserved submission 
of its own soldiers to the jurisdiction of the enemy. Moreover, 
the territorial principle contains a logical difliculty that may be 
impossible to resolve except on the reasoning of force 'majeure.: 
To translate this difficulty into terms of the last war: if the oc- 
cupation authorities in the Rhineland were not prepared to rec- 
ognize, as a matter of principle, the immunity of the German 
forces that had occupied Belgium and northern France, then it 
was only by virtue of the terms dictated in the armistice agree- 
ment— not by any innate right— that they could claim for their 
own troops immunity from prosecution by German courts for 
crimes against the Rhenish population. Such considerations make 
it clear that the territorial principle leads indeed to the conclu- 
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sion that the punishment of war criminals is ^simply a question 
of policy and expediency.’ 

On the other hand, the maxim that any army is extraterritorial, 
and subject only to its own statutes, is basically sound and is in 
conformance with recognized rules of international law. Can 
this principle, the substance of the Anglo-American attitude, be 
accepted as the answer to the problem of war-criminal prose- 
cution? 

An essential reason for the difficulties beclouding this prob- 
lem, not only after the First World War but, even more, dur- 
ing the present struggle, is that there are two quite different ele- 
ments involved. On the one hand is the indictment against in- 
dividual members of the German armed forces for violations of 
municipal criminal law. In addition, however, the German 
authorities themselves frequently approved or encouraged these 
crimes; ‘the instances in which such offenders were tried and 
punished by the German courts were distressingly rare’ (Garner, 
International Law . . . vol. 2, p. 476). The attitude of the Ger- 
man Government toward certain of the war crimes committed 
by members of the German armed forces represents in itself a 
violation of international law, an international wrong. 

The only writer who stressed this crucial point in the war- 
criminal discussion after the last war was the Austrian interna- 
tional jurist Alfred von Ver dross, in a work which Garner 
{Recent Developments . . . p. 458, note i) has called ‘an ex- 
cellent and on the whole a very fair discussion.’ Both in war 
and in peace, Verdross maintained, international law has some 
bearing on the criminal law of the individual states. Under peace 
conditions the citizens of a state are subject to prosecution for 
criminal acts committed against the citizens of a foreign state; 
and similarly in time of war, a state that is in belligerent occu- 
pation of enemy territory has the obligation to punish its sol- 
diers if they violate basic rights of the resident citizens. Articles 
41 and 56 of the Hague Convention, and Article 28 of the 
Geneva Convention, explicitly lay down this principle in regard 
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to property rights. And it is obvious, said Ver dross (pp. 20-21), 
that if an occupying power is obliged by international law to 
punish violations of residents’ property rights it cannot be en- 
titled to refrain from punishing such crimes as homicide, assault, 
and other attacks on the personal integrity of resident citizens 
if these crimes are contrary to established rules of warfare. Extra- 
territoriality grants the privilege of immunity from prosecution 
only because the members of the occupying forces are subject 
to prosecution by their own administrative and judicial agencies; 
therefore extraterritoriality implies also a duty— the duty to 
prosecute those violators of the law who are exempted from 
the jurisdiction of the courts of the occupied country. 

But to claim the privileges of extraterritoriality without ad- 
hering to the duties is an abuse of law. Thus if a state in bellig- 
erent occupation systematically violates its duty to prosecute 
members of its army for crimes against the resident population, 
it forfeits the privileges of extraterritoriality. There is nothing 
in international law that would oblige any state to refrain from 
prosecuting those violators of law who would otherwise be in- 
adequately punished or not punished at all: if violators of the 
rules of warfare are not punished by their own state ‘a concur- 
rent criminal jurisdiction of the violated state seems to be justi- 
fied’ (Verdross, p. 25). 

This theory not only clarifies the Lieber provisions for the 
punishment of war prisoners but also explains why it was only 
w^ar prisoners that were considered subject to prosecution by 
the other side— why Coleman, for example, could not be prose- 
cuted by the courts of Tennessee. The justification of the cap- 
tor’s right to punish a war prisoner for crimes committed be- 
fore his capture, for which he has not been punished by his own 
authorities, lies in the impossibility of his being brought to trial 
by his own sovereign. Lieber’s Instructions take it for granted 
that the enemy has a responsible government and that unless 
circumstances make it impossible that government wall mete out 
adequate punishment if a member of its armed forces commits 
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a crime. The criminal’s own government may be actually pre- 
vented from prosecuting him, but in all other cases each bellig- 
erent may rely on the decency of the enemy government and 
the honesty of its courts. 

During the Civil War the crimes of members of the armed 
forces were viewed as isolated acts of individual soldiers. War 
crimes were not considered the product of a systematic cam- 
paign sponsored or encouraged by the hostile government. As 
James F. Rhodes has remarked (voL 5, p. 504), in discussing a 
famous war-criminal case— the maltreatment of Northern pris- 
oners by the Confederate Captain Wirz: ‘Nowhere did [Lincoln] 
charge the Confederates with cruelty. In no message to Con- 
gress, in no public or private letter did he make a point of the 
alleged barbarous treatment of Northern soldiers held captive at 
the South.’ And the American war-criminal cases of the Civil 
War are even today reliable precedents for cases that arise in a 
war in which both parties adhere to the rules of international 
law as a matter of principle. 

But in a war in which one belligerent defies the rules of inter- 
national law in its treatment of inhabitants of occupied terri- 
tory, the factual situation is so different that the old cases can 
no longer be regarded as precedents. A belligerent that is un- 
willing to punish its own war criminals must be treated as if it 
is unable to enforce its criminal statutes. In that situation there 
is no longer any meaning in the basic distinction between war 
criminals who have been taken prisoner and those who have 
otherwise fallen into the hands of the opponent. Both are sub- 
ject to prosecution on the ground that their own government 
fails to hold them liable for their actions. 

If in the present war we adopt the ‘international-law’ principle 
of war-criminal prosecution we can, on a sound legal basis, re- 
fuse the privileges of extraterritoriality to those who have par- 
ticipated in the occupation of our allied nations, and at the same 
time claim those privileges for our own troops in occupation 
of enemy territory. Denial of the privileges of extraterritoriality 
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to the members of an army which has defied the duties of that 
status represents a ^negation of a negation,’ in the meaning of 
Hegelian legal philosophy, and leads to the restoration of law. 
Thus the punishment of war criminals on the basis of the ‘inter- 
national-law’ principle is not an act of vengeance but is rather 
the exercise of a judicial power which the hostile government 
has failed to apply to its own subjects. Far from being an ex- 
pression of political expediency, such procedures against the 
German war criminals will restore the principle of equality be- 
fore the law. Enforcement of the rules of international law 
against the German occupation agencies will have its final justi- 
fication in the adherence of the United Nations occupation agen- 
cies to the principle that the rule of law must govern military 
occupation as well as the less turbid procedures of peace. 
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IV 


The Khineland Agreement 


D uring the armistice period, the government of the oc- 
cupying powers in the Rhineland had represented a com- 
bination of improvisations and political experiments, with the 
authority of the military being gradually replaced by that of 
civilian agencies. During the peace period it was based on a 
carefully prepared plan. But the entire regime represented a 
compromise settlement of one of the most far-reaching contro- 
versies that developed around the peace table. 

The decision reached at the Peace Conference in April 1919, 
that the Rhineland should remain an integral part of Germany 
but should be occupied for fifteen years, as guarantee for the 
execution of the treaty, meant a rejection of the French de- 
mand for a separation of that territory from the Reich. France 
waived this demand in return for a promise received from Wil- 
son and Lloyd George that she would be guaranteed against 
German aggression. After it became evident that the United 
States and England would not recognize the promise of their 
representatives, France concentrated her hope for security on 
her power position in the occupied territory, using the methods 
of economic pressure, propaganda, and military force. Thus the 
occupation, during the peace period as well as the armistice 
period, was characterized by internal conflicts among the vic- 
torious powers, with France attempting the line of self-help on 
the ground that her allies had broken a gentlemen's agreement. 
It was only after the Locarno pact of 1925 had temporarily put 
an end to the diplomatic tensions between England and France, 
and to the political, economic, and military feuds between 
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France and Germany, that the Rhineland occupation ceased to 
be one of the chief causes of unrest for the whole European 
continent. 

France had a rather good case when she tried to find new 
safeguards for her security after it became clear that the Amer- 
ican and English promises could not be realized. But she did not 
have a good case when she tried to do this by escaping the strict 
application of the international treaty governing the occupation. 
In this effort she was compelled to use artificial arguments: the 
true motives for her actions against Germany would have had 
no legal standing, as the Wilson-Lloyd George promise of guar- 
antee was not a part of the occupation agreement. Even before 
the Paris compromise had become legally binding, and before 
she had any reason to doubt the promise of her allies, France 
had weakened her position, by sponsoring the Dorten putsch. 
Her role in that affair led the other powers to seek special safe- 
guards against a repetition of such an adventure (Noyes, pp. 
38 ff.). Thus the political compromise by means of which the 
status of the Rhineland had been settled in general was supple- 
mented by a technical compromise concerning the methods of 
occupation. 

The peace instrument itself contained no details concerning 
the occupation, but it required Germany to observe all the con- 
ditions laid down in a special occupation agreement. This docu- 
ment, the ‘Rhineland Agreement,’ had a somewhat turbulent 
history. 

In a meeting of the Peace Conference on 6 May 1919, Marshal 
Foch pleaded his objections to the Rhineland compromise which 
had been reached, shortly before, by Clemenceau, Wilson, and 
Lloyd George. The conference rejected his arguments and on 
8 May it requested the Supreme War Council to draft a statute 
for the planned Rhineland occupation. Three days later a plan 
was presented. This draft (pubHshed in Miller, vol. 19, p. 490) 
followed very closely the precedent established by Germany 
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after the Franco-Prussian war, and in several passages it was even 
a literal copy of the Rouen convention of 1871. 

The most significant provisions of the War CounciFs draft 
were that the existing state of martial law should be continued, 
with its enforcement entrusted to the military authorities; and 
that the German administrative agencies should be obliged to 
comply with any measures that the military authorities of the 
occupying powers, or the civil officials attached to them, found 
necessary In the interest of the security, maintenance and dis- 
tribution of the troops.’ Both these provisions were taken almost 
bodily from the convention of Rouen. In addition to other stipu- 
lations concerning military courts, railway regulations, and the 
appointment and dismissal of German officials, the draft con- 
tained a clause declaring that the military authorities should 
have the right to veto German legislative acts, including ‘in- 
dustrial regulations, awards, or agreements.’ 

This last provision deserves a special word. Certainly its for- 
mulation was too vague, and, if adopted, it would probably 
have been strongly opposed by labor all over the world as a 
dangerous attempt to interfere with the domain of the unions, 
for it permitted identical treatment of cartel regulations and 
collective labor agreements. The history of the Sherman Act dur- 
ing the last few decades is ample evidence that such identical 
treatment is not practicable. Collective agreements are the re- 
sult of social conflicts between capital and labor; cartel regula- 
tions represent internal business affairs. In collective agreements 
the power of capital is confronted with the power of labor; in 
cartel regulations the power of capital is not restricted but rather 
strengthened. Collective agreements are concluded under the 
control of public opinion; cartel regulations are the product of 
secret negotiations. The different character of the two makes 
it essential that they be treated differently, not only in domestic 
affairs but also when military occupation introduces a condition 
ofrinternationaF control. ' 

But aside from this ambiguity in formulation, the proposal to 
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allow a veto of 'industrial regulations, awards, or agreements’ 
revealed a clear understanding of the fact that in so thoroughly 
organized a country as Germany was in 1919, social and eco- 
nomic organizations play as important a legislative role as do 
parliaments and administrative agencies. The Supreme War 
Council at least realized that supervision of German economic 
and social life was practically impossible unless cartel regulations 
were treated in the same way as statutes and ordinances. 

This draft met with fierce objections from Noyes and Stuart, 
American and British representatives on the Inter-Allied Rhine- 
land Commission. Pierrepont Noyes characterized it (p. 42) as 
‘an extremely brutal document,’ and in a historic letter to Presi- 
dent Wilson declared that ‘force and more force must inevitably 
be the history of such occupation long continued.’ Tlie letter 
ended with a ‘skeleton plan’ (Baker, vol. 3, pp. 255-6; Hunt, 
pp. 313-14) which will be quoted in extenso because it was of 
basic importance in the history of the Rhineland occupation 
under the Versailles treaty: 

SKELETON PLAN 

I. As few troops as possible, concentrated in barracks or reserve 
areas with no ‘billeting,’ excepting possibly for officers. 

II. Complete self-government for the territory, with the excep- 
tions below. 

in. A civil commission with powers:— 

(a) to make regulations or change old ones whenever Ger- 
man law or actions 

( 1) threaten the carrying out of Treaty terms, or— 

(2) threaten the comfort or security of troops. 

(b) To authorize the army to take control under martial 
law, either in danger spots or throughout the territory 
whenever conditions seem to them to make tliis neces- 
sary. 

Noyes said in his letter that in sketching the plan he was ‘for- 
getting the apparent ambitions of the French.’ Actually, how- 
ever, he had by no means forgotten them but was making every 
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effort to cope with them. On 21 May General Mangin, com- 
mander of the loth French Army, had approached General Lig- 
gett in matters concerning the Rhineland republic. It was on 
27 May that Noyes sent his letter to President Wilson. In the 
words of General Allen (Occupation^ p. 85), ‘Doctor Dorten’s 
efforts in attempting to foment revolution in the occupied terri- 
tories had considerable influence in causing the drafting of this 
letter and yet more in determining the future policy there.’ Gen- 
eral Mordacq, French commanding general in Wiesbaden, who, 
as late as 1926, vehemently criticized the basic ideas of the skele- 
ton plan, also held General Mangin chiefly responsible for Noyes’ 
action (Mordacq, La mentalite allemande ... p. 158). The his- 
tory of that famous letter is ample evidence that the modalities 
of an occupation by allied armies may be determined by con- 
siderations of inter-allied policy rather than by the necessities 
arising out of common interests against the conquered enemy. 

It is evident at a glance that the skeleton plan overturned the 
two basic characteristics of the draft submitted by the Supreme 
War Council: martial law was no longer to be the rule, but only 
the exception; and administration of the occupied territory by 
military agencies was to be replaced by the supervision of a civil 
commission. Though this ‘civilian’ plan was vehemently opposed 
by Marshal Foch and his aides (Noyes, p. 47), a special com- 
mittee was appointed to examine the two drafts. And it was this 
committee, under the chairmanship of the French minister 
Loucheur, which formulated the final text of the Rhineland 
Agreement, on the basis of a compromise between Lloyd George 
and Loucheur (Lloyd George, voL i, pp. 485 ff.; Carles, p. 302; 
‘La France sur le Rhin,’ 1929, p. 124). The text of the Rhineland 
Agreement is presented in Appendix I of this study. 

The Loucheur committee adopted two fundamental ideas of 
the Noyes skeleton plan: the rejection of a continuation of 
martial law; and the substitution of a civil commission for mili- 
tary agencies as supreme representatives of the occupying pow- 
ers. But it made one fundamental change: whereas Noyes had 
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suggested that the legislative power of the civil commission 
should extend to all situations in which the carrying out of the 
peace terms was threatened, the final Rhineland Agreement al- 
lowed the High Commission to issue ordinances only /so far as 
may be necessary for securing the maintenance, safety and re- 
quirements of the Allied and Associated forces’ (Article 3). 
During the next years this change in wording was to prove of 
the greatest significance in the development of European his- 
tory. Adoption of the much broader Noyes proposal would have 
given grounds for intervention in nearly all fields of German 
internal affairs. In the matter of reparations, for example, there 
were innumerable German 'actions’ in social and economic poli- 
tics that could have been held to 'threaten the carrying out of 
treaty terms.’ 

In the discussions concerning the final form of the occupation 
agreement, organizational questions completely overshadowed 
the functional side of the problem. The skeleton plan made no 
explicit recommendations concerning the administration of eco- 
nomic agencies, and the draft finally agreed upon was almost 
equally silent on this matter. During the negotiations of the 
Loucheur committee the British delegates had suggested that the 
jurisdiction of the civil commission should include economic 
questions. These, they said, are closely interrelated with social 
problems, and therefore with the maintenance of public order. 
But the British suggestions were not incorporated in the Rhine- 
land Agreement ('La France sur le Rhin,’ 1929, p. 125). In its 
final form that document took no notice of cartels, and touched 
upon collective agreements only indirectly, in a special provision 
concerning arbitration of labor conflicts in vital industries and 
public utilities. During the Ruhr conflict, early in 1923, the 
powerful coal syndicate was converted into an agency of the 
occupation authorities, but because of the peculiar situation of 
that period the results of the experiment have little relevance for 
the general problems of occupation government. During the 
period reviewed in this study the occupation authorities exer- 
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cised no cartel control whatever— though this does not mean, of 
course, that no cartel problems arose. 

The Rhineland Agreement contained thirteen articles, in 
which the principles of the occupation were laid down. In Ar- 
ticle 2 it provided that the governing authority, known as the 
Inter-Allied Rhineland High Commission, should be a civilian 
body, and in Article 13 it gave that body the power to declare a 
state of siege and to delegate to the military authorities the en- 
forcement of martial law. Article 3, its most important provision, 
defined the general jurisdiction of the High Commission and 
gave that body the authority to issue ordinances which ‘shall 
have the force of law.’ 

Article 3 also provided that, except in regard to offenses by 
or against the members of the occupying armies, the German 
courts should ‘continue to exercise civil and criminal jurisdic- 
tion.’ And Article 5 declared that civil administration should be 
exercised by German authorities under German law and under 
the authority of the central German Government, ‘except in so 
far as it may be necessary for the High Commission by Ordi- 
nance ... to adapt that administration to the needs and cir- 
cumstances of military occupation.’ The remaining articles dealt 
principally with such matters as arrest, tax exemption, the main- 
tenance of railways, telegraph and telephone systems, and the 
postal service, problems of requisition, billeting, and the like 
(Articles 4 and 6-12). 

This was a particularly liberal document. The jurisdictions of 
the High Commission and the military tribunals were restricted 
to a minimum. In the field of administration, agencies of the oc- 
cupying powders were almost unmentioned. It soon became evi- 
dent, however, that not all the ordinances issued by the High 
Commission were in entire conformance with the text and spirit 
of the Rhineland Agreement. The variance between them and 
the reasons for that variance constitute one of the most signifi- 
cant lessons to be learned from the occupation. 

The Rhineland Agreement was signed by representatives of 
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the victorious powers and Germany, along with the peace treaty, 
on 28 June 1919. Thereafter several notes were exchanged in 
clarification of problems that might arise, and these diplomatic 
instruments were considered authentic interpretations. A Ger- 
man questionnaire of 12 July was answered on 29 July by 
Clemenceau, President of the Peace Conference, and this note, 
usually referred to as the Reponse de Versailles, was the most 
important document in that diplomatic correspondence. The 
Germans expressed their attitude toward the Reponse de Ver- 
sailles in a second note of 7 August, which was answered on 
14 October. Finally, immediately after the peace treaty had been 
ratified and the High Commission had passed five basic ordi- 
nances, which the Germans regarded as at least partly contrary 
to the agreement, the Germans protested in a note of 12 Janu- 
ary 1920. On 2 March Millerand, who had succeeded Clemen- 
ceau, answered the protest in the negative, and his note con- 
cluded the diplomatic correspondence on the Rhineland Agree- 
ment. (The text of all this highly important correspondence is 
contained in Kraus and Rodiger, vol. 2, pp. 1094-1157.) 

The German attitude toward the Rhineland Agreement and its 
application by the High Commission has found no better ex- 
pression than in this diplomatic protest of 12 January. German 
writers like Vogels and Hey land, who later published elaborate 
treatises on the Rhineland occupation from the German point of 
view, added few new ideas to this excellent brief. Looking upon 
the Rhineland Agreement as the Magna Charta of the occupa- 
tion, the German Government raised the question whether ordi- 
nances contrary to its provisions should not be treated as null 
and void. True disciples of Hegel, the Germans juxtaposed to 
the thesis of High Commission supervision of Germany the an- 
tithesis of German supervision of the activities of the controller. 
Unfortunately no synthesis was ever found. 

So far as the European parties to it were conGerned, the Rhine- 
land Agreement, again along with the Versailles treaty, became 
effective on 10 January 1920, after these nations had I'atified the 
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treat)", fhe United States’ failure to ratify created a particu- 
larly difficult situation in the occupied territory, for no provi- 
sion of the treaty or the agreement envisaged a situation in 
which one of the occupying powers remained in a state of war 
with Germany. It was out of the question to uphold the armistice 
regime after peace had been concluded with the majority of the 
powers; this would have represented an open violation of the 
peace at the very moment at which it came into force. On the 
other hand, an application of the Rhineland Agreement to the 
entire occupied territory, including the American zone, would 
have openly contradicted the non-ratification by the United 
States. 

In a session of 13 December 1919, the Supreme War Council 
decided that the jurisdiction of the High Commission should ex- 
tend also to the American zone, but this resolution was vehemently 
opposed by the American authorities in the occupied territory 
(Allen, Occupation^ p. 120). After long negotiations General 
Allen’s suggestion was adopted, according to which the Ameri- 
can zone should, in theory, continue to be controlled by the 
armistice provisions; the American commander declared his read- 
iness, however, to proclaim binding, by virtue of his military 
command, the ordinances of the High Commission (Allen, Occu- 
pp. i2 2“4, 216-17). Since ^he United States could not 
peiinit ordinances to be introduced in her zone of occupation 
which had been enacted without participation of an American 
delegate, the necessity arose for the United States to participate 
in the deliberations of the High Commission even though she 
was not an official member of that body. This difficulty was 
overcome by a compromise according to which the highest 
American authority attended the meetings unofficially. 

Even after November 1921, when the United States ratified 
the German- American peace treaty of 25 August 1921, the legal 
situation did not change, at least as far as the practical side of 
the problem w^as concerned. According to that treaty, the United 
States was privileged to participate in international commissions 
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established under the Versailles treaty or its supplementary 
agreements, but she did not make use of this privilege with re- 
spect to the Rhineland High Commission. In theory the armis- 
tice regulation remained in force for the United States army 
until it left Germany early in 1923. But though the United 
States never officially recognized the jurisdiction of the High 
Commission her representative in the Rhineland played as im- 
portant a role as the representatives of the countries that had 
ratified the Versailles treaty. 

French writers, who have maintained time and again that the 
Americans, because of the skeleton plan, should be considered 
the spiritual fathers of the peacetime occupation regime, indicted 
the United States for inconsistency (for example. Carles, p. 302). 
They pointed out that although the United States had been 
largely responsible for the substitution of civilian for military 
administration, she was the only one who did not officially rec- 
ognize the sovereignty of the High Commission in the terri- 
tories under her supervision, that she was not officially repre- 
sented in that body, and that for the greater part of her par- 
ticipation in the occupation her representative was a general. In 
view of the circumstances, the quite logical criticism that the 
American attitude was ‘paradoxical’ appears legalistic. 



V 


Institutions of the Occupying Powers 


T he Rhineland Agreement represented an attempt to apply 
basic ideas of constitutional government to the rule of an 
occupation authority. But it included very few provisions that 
stipulated how these principles were to be carried out in actual 
practice. Thus the governmental structure that functioned dur- 
ing the peace period was, except for the military courts and po- 
lice, the creation of the High Commission, in its capacity as high- 
est authority in the occupied territory. In the following pages 
only the broad outlines and general functioning of these institu- 
tional arrangements will be discussed. The more far-reaching im- 
plications of the powers vested in the occupation authorities 
will be left for the final chapters of this study. 

The High Commission 

The Rhineland Agreement provided that the High Commis- 
sion should be composed of four Commissioners, one for each 
of the four occupying powers. Each Commissioner's appoint- 
ment required the approval of the three other governments. The 
Commissioners were assisted by general secretaries and a tech- 
nical staff, and questions regarding such personnel were de- 
cided by the individual Commissioners. In December 1920 about 
1,300 persons were employed by the High Commission, 115 of 
whom had the rank of officials, the remainder performing cleri- 
cal or mechanical tasks; of the 115 officials 14 were employed 
in w^ork for the Americans, 16 for the British, 20 for the Bel- 
gians, and 65 for the French (Schneidewin, p. ii). The High 
Commission as a whole appointed only the two Inter-Allied gen- 
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eral secretaries, who assisted in preparing and directing the meet- 
ings, one of these general secretaries belonging to the Anglo- 
American group, the other to the French-Belgian group.^ 

The seat of the High Commission was Coblenz, capital of the 
Prussian Rheinland province and chief city of the American 
zone of occupation. It was considered to be a council perma- 
nently in session; as a rule it met once a week, but during the 
first months of its existence it frequently held several meetings a 
week. The French Commissioner was ex officio chairman, and 
his task was to preside over the meetings and to represent the 
body both to the governments of the occupying powers and to 
Germany. The Commissioners were supposed to attend the 
meetings in person, but if this was impossible the absentee was 
represented by a member of his staff. Technical advisers were 
admitted if any one Commissioner expressed a desire for their 
assistance, The meetings were not public. 

Decision was by a majority vote, and in case of a tie the vote 
of the chairman, the French delegate, had double weight. Since 
most of the controversies arose between England and the United 
States on the one hand and France on the other hand, Belgium’s 
vote was frequently of decisive importance; but in most cases 
unanimity was reached (Rousseau, La Haute Commission . . . 
p. 54). During the Ruhr conflict, however, after the United 
States had left the Rhineland, England was often outvoted, and 
the measures enacted in 1923 against the opposition of England 
were labeled ‘special ordinances.’ If a delegate was outvoted he 
was entitled to ask for a suspension of the decision in order to 
facilitate diplomatic negotiations among the governments con- 
cerned, and an agreement reached in that way was transformed 
into a decision of the High Commission. 

The High Commission appointed special committees com- 

^The text of the 'Reglement interieur de la Haute Commission’ is pub- 
lished in the Recueil . . . 1923, pp. 4-11. The most detailed analysis of the 
internal organization of this body is to be found in the article signed by 
A. I., pp. 245“73i to a considerable extent the following description is based 
on that article. 
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posed of members of the technical staffs of the individual Com- 
missioners. In the course of time some committees disappeared 
and new ones were created, but at the end of 1922 the follow- 
ing ones were in existence (Rousseau, La Haute Commission 
, . . p. 55, note 2): Administration, TrafEc, Finances, Legal 
Questions, Information and Public Security, Requisitions, Eco- 
nomic Affairs, and Coal Questions, the last two being, in part, 
hangovers from the sanctions period of 1921. The committee for 
Food Questions had practically ceased its work in 1921, but 
it was not ofBcially dissolved and it could be summoned at any 
time at the request of its president. (A German statement con- 
cerning the work of these committees may be found in W. 
Vogels, ‘Die Organe . . p. 413.) By a resolution of 4 January 
1922, the High Commission created a special committee for 
School Questions, which will be discussed later in this study; 
though only temporary in character and limited to mere inves- 
tigations, this body aroused a great deal of opposition from the 
Germans. 

The chief task of the High Commission was the enactment 
of ordinances. As soon as an ordinance was enacted, notifica- 
tion was sent to the commanders of the occupying armies and 
to the German Government. The ordinances were published, in 
French and English, in an official Gazette y and a German trans- 
lation was published by the German authorities of the occupied 
territory. The Gazette^ which contains not only the ordinances 
but also the so-called ‘instructions,’ and short extracts from the 
minutes of the Commission, was published over a period of 
nine years (1920-28), and is, of course, indispensable source ma- 
terial for this period. In addition, the French published, in sev- 
eral volumes, a collection of legal material concerning occupa- 
tion questions {Recueil . . .), in the nature of a commentary on 
the provisions of the Rhineland Agreement, Most important of 
all the ordinances were those published on 10 January 1920, 
particularly the first, which was concerned with questions of 
legislation, the second, which dealt with judicial problems, and 
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the third, which contained administrative rules regarding pub- 
lications and public meetings. These three ordinances and the 
Rhineland Agreement represent the basic law of the Rhineland 
occupation (see Appendices I and 11 ). 

Whereas the ordinances of the High Commission contained 
provisions applying to the general public, the instructions (ac- 
cording to Ordinance 93 of i July 1921) pertained exclusively 
to public authorities or officials. By making this clear distinction, 
the High Commission co-ordinated occupation law with the 
German legal system and thus considerably facilitated its under- 
standing by the German agencies. Ordinances corresponded to 
the German concept of Kechtsverordnungen^ instructions to 
VsTwaltungsverordnimgen (on this basic German distinction 
see Fleiner, p. 62). Co-ordination of those parts of 'municipaP 
law which are enacted by the occupation authorities with the 
remainder, which originates from the legislative branch of the 
occupied country, is particularly important in a state like Ger- 
many, where the classification of a legal instrument is an im- 
portant datum in its interpretation. 

Only the High Commission could enact ordinances. Other 
tasks that belonged to its jurisdiction it delegated to subordinate 
administrative agencies, reserving for itself, however, the right 
of supervision and of decision in important cases. The activities 
of the High Commission were partly direct, through its own ex- 
ercise of governmental power, and partly indirect, through its 
control over the governmental powers of German agencies. On 
the whole it was in the field of administration, where the indi- 
vidual ofiicial is dependent on the commands of his superiors, 
that the occupation authorities exercised their powers indirectly, 
and in the field of judicial functions that their activities were 
direct; in legislation the High Commission exercised direct and 
indirect governmental power of almost equal importance. 

But the powers of the High Commission cannot be separated 
into legislative, judicial, and executive. There is no profit in ex- 
amining, for example, whether its right to approve German stat- 
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utes was a legislative power, whether its right to cancel court 
decisions was judicial power, or whether both were attributes 
of executive power. Occupation represents not a constitutional 
government, characterized by a balance of powers, but rather 
a sort of emergency government in which all forms of power 
are concentrated in one centralized body. As Ireton, American 
analyst of the Rhineland occupation, has expressed it (p. 460): 

The High Commission ... is the antithesis of the legal doctrine 
enunciated by Montesquieu and so readily accepted by the 
framers of our Constitution: the triune distinction of power, the 
separation of governmental authority into executive, legislative 
and judicial departments, each distinct and independent of the 
others, yet all so correlated as to make one consistent, harmonious 
and logical system of government. The Commission itself exer- 
cises executive, legislative and judicial authority, and not infre- 
quently issues its administrative mandates, enacts important and 
far-reaching ordinances, and reviews, as would an appellate court, 
the action of a German civil or criminal court at one and the same 
sitting. 

The direct legislative power of the High Commission was ex- 
plicitly provided for in the Rhineland Agreement, and therefore 
the Germans never challenged it. Without such an explicit pro- 
vision they would not have recognized the validity of the ordi- 
nances, as is clear from a decision by the Reichsgericht on 
2 November 1920 (55 RGSt 109). On that occasion the Reichs- 
gericht had to decide whether a rule issued by the Allied mili- 
tary command in occupied Upper Silesia could be pleaded as a 
defense in a German court. It decided in the negative, and de- 
clared that military occupation in time of peace involves no right 
of legislation unless that power is provided in an international 
treaty. 

The ordinances enacted by the High Commission, though 
originating in an international body, formed an integral part of 
German law. In the words of *A. L’ (p. 253): ‘These ordinances 
must be considered incorporated into the German legal system; 
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consequently the German legal system was changed substan- 
tially for the duration of the occupation in the occupied terri- 
tories,’ Here again there is a confirming Reichsgericht decision 
( io6 RGZ 59), which this time dealt with the German occupa- 
tion of Belgium. It should be mentioned that according to the 
German law of procedure, appeal to the Reichsgericht is admis- 
sible only if the appellant pleads a violation of a German federal 
statute. In this case the appeal was based on the contention that 
the trial court had misinterpreted an ordinance enacted by the 
German occupation authorities during the war in Belgium. The 
Reichsgericht rejected the appeal, declaring that the ordinance, 
enacted by a German authority, was substantially a part of Bel- 
gian law. It is noteworthy that this case was decided on 15 De- 
cember 1922, when foreign occupation authorities were in Ger- 
many. 

But the High Commission’s indirect exercise of legislative 
power—its assertion of the right to decide whether German legis- 
lative acts should be applicable in the occupied territory— gave 
rise to one of the most controversial issues of the occupation. 
In the armistice period this problem had been handled differently 
by the different army commands. At that time, according to 
Ernst Zitelmann, professor of law at Bonn university (pp. 131-2), 
the Belgian authorities did not recognize the right of the German 
central legislature to enact statutes applicable in the territory 
under Belgian control; the Americans and the British did not 
object to the enforcement of newly enacted statutes in the zones 
occupied by their armies; and in the French zone ‘the legal situ- 
ation is said to resemble the Belgian.’ 

The Germans, however, held that legislative power is inherent 
in sovereignty, that the German state was still sovereign in the 
occupied territory, and that therefore German statutes came im- 
mediately into force in that area. This attitude of the political 
authorities was approved by the Reichsgericht on 29 September 
1921, in a decision concerning an armistice case (56 RGSt 194; 
A 77 mial Digest, 1919-22, case 315, p. 450). The defendant, a resi- 
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dent of the French zone, was indicted for violating a decree 
issued by the revolutionary government in December 1918, ac- 
cording to which persons infected with a venereal disease were 
forbidden to have sexual intercourse. He pleaded that the statute 
had not been approved by the French authorities, but the court 
rejected his defense, on the ground that German statutes be- 
came automatically valid in the occupied territory. 

After the ratification of the peace treaty, the High Commis- 
sion regulated this problem in Ordinance i, issued on 10 Janu- 
ary 1920 (Articles 7-9). According to these provisions all newly 
enacted statutes had to be submitted to the High Commission, 
w’-hich decided whether they might prejudice the maintenance, 
safety, or requirements of the troops. If not vetoed by the Com- 
mission they came into force in the occupied territory, but even 
then the Commission could ‘subsequently order the suspension’ 
of such statutes. 

The Germans, however, continued to maintain that statutes 
came into force automatically in the occupied territory. ^ They 
interpreted the veto power as a ‘condition subsequent’ to the 
applicability of a statute, whereas the High Commission looked 
upon it as a ‘condition precedent’ to that validity. The distinc- 
tion was merely theoretical so long as the German Government 
submitted all newly enacted statutes to the High Commission 
for examination. It assumed considerable practical importance, 
however, at the time of the Ruhr conflict, when the German 
Government ceased to respect Articles 7-9 of Ordinance T. This 
issue w^as the basis of the famous coal-tax decision, which will 
be discussed in a later chapter. 

In declaring that the occupation should be governed by an 
international civilian body, the framers of the Rhineland Agree- 
ment attempted an experiment that was unprecedented in mili- 

- The leading eases are a decision of the Bavarian supreme court of 
29 July 1922 (reported by Silberschmidt, p. 211) and a decision of the 
Bavarian supreme administrative court of 5 December 1928 (reported in 
An?iud Digest, 1927-28, case 80, p. 119). See also the decision of the Reichs- 
gericht of 24 October 1921 (56 RGSt 196) . 
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tary occupations. It is therefore worth examining how success- 
ful this ejffort was to subject the army to the authority of a ci- 
vilian commission. 

The investiture of the High Commission with supreme au- 
thority did not mean, of course, that the army was completely 
excluded from the exercise of immediate governmental functions. 
By the Rhineland Agreement the military commanders were en- 
trusted with certain powers of great significance, such as the 
right to requisition (Article 6); the right to bring before mili- 
tary tribunals those who committed offenses against the persons 
or property of the armed forces (Article 3); the right to exact 
obedience from the personnel employed on all means of com- 
munication (Article 10), in the telegraph and telephone services 
(Article ii), and in the postal service (Article 12). 

On the delicate question of who was empowered to declare a 
state of martial law the Rhineland Agreement was unequivocal. 
Article 13 declared that this prerogative belonged to the High 
Commission, though once a state of siege had been declared, 
the military authorities were entrusted with its enforcement, 
having ‘the powers provided in the Gennan Imperial Law of 
May 30th, 1892.’ But the framers of that document were so im- 
bued with a fear of military dictatorship that they concluded a 
special agreement on this subject: in a memorandum of 13 June 
1919 (Miller, vol 20, p. 396) they declared that in the event 
of a state of martial law, the Commander in Chief was to act in 
consultation with and only after appx'oval of the High Com- 
mission, unless purely military problems were at issue. The Ger- 
mans were informed of this regulation in the Reponse de Ver- 
sailles. 

The same principle of subordinating the exercise of military 
power was evident in Instruction 9 of i April 1920 {Gazette^ 
1920, No. iv-v, p. 67), In case of emergency the local military 
authorities were empowered to take the necessary military steps 
on their own initiative, but were obliged to inform the High 
Commission at once. Instruction 9 (enacted immediately after 
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the breakdown of the Kapp putsch and during a state of civil 
war in the Ruhr valley) provided that the local German police 
ofEcer should apply to the local representative of the High 
Commission for military assistance, if he considered his own 
forces too weak to maintain public order. The High Commission 
or its representative would decide whether military forces were 
to be employed to assist the German police forces. 

The provisions concerning the application of martial law^ were 
niore significant in theory than in practice. During the whole 
period of the Rhineland occupation, martial law was declared 
only once in the territory entrusted to the guardianship of the 
High Commission (Diisseldorf and Duisburg and the Ruhr val- 
ley, which were not occupied by virtue of the Versailles treaty, 
were not subject to the Rhineland Agreement). On 6 April 1920, 
on the occasion of the Allied occupation of Frankfurt and 
Darmstadt (which took place against strong American protests), 
General Degoutte, with the authorization of the High Commis- 
sion, declared a state of siege; it ended on 2 May, by virtue of 
a decision of the Commission on i May (Recueil . . . 1923, p. 
33). Paradoxical as it may seem, martial law was proclaimed less 
frequently in the occupied than in the unoccupied part of Ger- 
many during these turbulent years. 

Just as the Germans in 1871, after the Franco-Prussiaii war, 
had followed a French statute of 1849 in regulating the appli- 
cation of martial law, the drafters of the Rhineland Agreement 
followed a German statute of 1892 in their provision on this sub- 
ject. But before the Rhineland Agreement became effective, the 
Weimar Constitution of ri August 1919, in its fateful Article 
48, had replaced the earlier statute by a.- provision allowing the 
civilian authorities themselves to exercise all the prerogatives of 
martial law. In less than fifteen years that provision was to be 
utilized for purposes wholly alien to its intention. 

The High Commission’s pre-eminence over the army under 
normal conditions was undisputed after 7 August 1920 {Recueil 
. . . 1923, p. 31). Before that date the military commanders had 
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issued an order generally forbidding the singing of the Dents ch-- 
landlied and the hoisting of certain flags. The High Commission 
declared that the military authorities did not have the power to 
issue general regulations, and had transgressed their jurisdiction. 
The military order was annulled. This is the only case on record 
which deals with a jurisdictional conflict between the military 
and civilian occupation authorities in the Rhineland. 

But the absence of case material does not indicate, of course, 
that such conflicts did not occur. Indications of their nature 
may be gleaned from the memoirs of General Mordacq, military 
adviser to Clemenceau, who outspokenly disapproved of the dis- 
tribution of jurisdictions between the military and civilian au- 
thorities (Mordacq, Lawmtalite dlemm^de . . . pp. 158-9). Ac- 
cording to him the Germans never knew whom they should 
obey, and it was a miracle that a true disaster was avoided, in 
view of the ‘unbearable’ dualism of governmental powers. Mor- 
dacq declared that either the jurisdictions should have been sep- 
arated more clearly or a regime should have been introduced 
similar to that which obtained in the French colonies. 

The French general’s opposition was not confined to theory: 
in his practice he exercised powers that corresponded far more 
to his own ideas than to the regulations laid down in the Rhine- 
land Agreement. In regard to a strike in Wiesbaden, for exam- 
ple, Mordacq declares that at the beginning he did not inter- 
fere with the activities of the High Commission, but when he 
saw that the strike continued he summoned its leaders: ‘I ad- 
dressed them in a very clear and outspoken way. I informed 
them that they had three hours in which to resume their work. 
One hour later they informed me that the strike was terminated. 

I had commanded, they had obeyed’ (ibid. p. 54). 

An even more significant instance concerned the arrest of the 
local leader of the German Nationalist party in Wiesbaden, a 
Dr. Fresenius. After Mordacq had arrested Fresenius, the High 
Commission ordered his temporary release. Although the French 
army commander suggested that Mordacq should obey the de- 
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cision of the High Commission, Fresenius was not released from 
prison. It is not without interest that the suggestion of Mor- 
dacq’s superior was coupled with a criticism of the weak policy 
of the High Commission (ibid. p. 52). 

General Mordacq’s attitude is ample evidence of the particular 
difficulties that arise if self-confident military commanders who 
enjoy great authority, as a result of the successful termination 
of a war, are subjected to the control of an international civilian 
authority with regard to the administration of an occupied ter- 
ritory. The generals, of course, are inclined to consider such an 
administration their proper domain. And it is quite possible that 
the great reputation of the highest military commander will 
prove a far stronger force than the most elaborate regulations 
and definitions of treaties and statutes by virtue of which civilian 
authorities are recognized as bearers of the supreme power. 
Thus in the occupied Rhineland, Whenever Marshal Foch’s’ 
name appears on any communication, the French members of 
the Commission lose sight of the fact that this tribunal or insti- 
tution is declared the supreme representative of the Inter-Allied 
and Associated Powers in the occupied territories’ (Allen, 
Journal j p. 158). 

Local Representatives of the High Commission 

According to Article 5 of the Rhineland Agreement the civil 
administration of the provinces, ‘districts,’ ‘circles,’ and munici- 
palities making up the occupied territory was to remain in the 
hands of the German authorities. In its diplomatic note of 12 
July 1919, the German Government interpreted this provision 
as an implicit abolition of the local controllers and administrators 
of the armistice period. Paragraph 29 of the Reponse de Ver- 
sailles recognized the German interpretation in so far as the 
supervision of the local German administrations was concerned, 
but added that ‘in the interest of the population the High Com- 
mission has the power to maintain permanent representatives 
charged with establishing liaison between the local German au- 
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thorities and the local military authorities, as well as with the 
High Commission itself.’ This paragraph was the legal basis of 
the local representatives of the peace period. 

In their answer of 7 August the Germans suggested that the 
German Reichskommissar should serve as such an intermediary 
between the military and civilian occupation authorities and the 
local German agencies. Characterizing the activities of the Allies’ 
earlier local administrators as ‘a particularly dark chapter in the 
history of the armistice period,’ they emphasized the necessity 
for a drastic change if the occupying powers insisted on appoint- 
ing local delegates of their own, and proposed that such agents 
be restricted to routine work and the communication of sug- 
gestions. This note remained unanswered. 

The first ordinances published by the High Commission, on 
10 January 1920, contained several provisions (in Ordinance 3) 
dealing with the tasks allotted to the local representatives. Their 
duties were to include not only routine work, such as the grant- 
ing of travel permits and the handling of information concerning 
change of residence, but also matters of executive significance. 
They were authorized, in case of emergency, to seize books and 
pamphlets, to suspend for three days the publication of daily 
newspapers, and to forbid the bringing in of newspapers from 
the unoccupied territory. The required notice of all political 
meetings was to be addressed to them, and they were empow- 
ered to supervise political meetings, and, if necessary, to dissolve 
them. They had the right to cancel shooting licenses, to super- 
vise the trade in arms and ammunition. They had the right to 
supervise the German prisons (Ordinance 2 and decision of the 
High Commission of 24 March 1920, Remeil , , .1923, pp. 

In its protest of 12 January the German Government accused 
the High Commission of having transgressed its rights regard- 
ing the powers of the local representatives. This protest was of 
no avail, and local representatives were appointed in aU admin- 
istrative units that had any significance, with the exception of 
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the provincial government of the Prussian Rheinland province; 
the governor of that province, who resided in Coblenz, had di- 
rect relations with the General Secretary of the High Commis- 
sion (decision of 28 February 1920, Recueil . . . 1923, p. 13). 

The German protest was repeated in a letter of the Reichs- 
kommissar to the High Commission, but this protest, too, was 
rejected, in a letter of ii June 1920, written by Tirard {Gazette^ 
1920, No. vi-vii, p. 61). Its most important passage declared that 
the German authorities were required not only to comply with 
all ordinances and instructions of the High Commission but also 
to reply to all questions addressed to them by the local repre- 
sentatives, ‘without disputing them and without previously re- 
ferring them to their superiors.’ This amounted to a consider- 
able interference with the hierarchical structure of the German 
bureaucratic machine, for it was likely that the German offi- 
cials, wholly subject to the directions of their superiors, would 
frequently have difficulty in explaining to the local representa- 
tives, without assistance, administrative acts that originated not 
in their own initiative but in orders from above. Such a drastic 
rule seems justified, however, in view of the fact that it was a 
favorite trick of German administrators to deny their own juris- 
diction and shift responsibility to other authorities. 

Tirard’s letter further declared that the local representatives 
were the usual intermediaries between the High Commission and 
the German authorities, but that the military authorities could 
decide for themselves whether they preferred to have their own 
agents. The High Commission, said Tirard, would normally com- 
municate with the local German administrative agencies through 
its representatives; only in exceptional cases would there be any 
immediate contact between the High Commission and the local 
German administrators. Although the representatives were not 
empowered to issue ordinances or instructions, they had the 
right to address to the German authorities all requests for in- 
formation that they considered necessary and proper in the 
framework of occupation law.^ ^ 
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The final word in the dispute was spoken in the sittings of the 
High Commission on 19, 20, and 22 July {Gazette^ 1920, No. 
viii-ix, p. 73). At that time the Commission repeated that it had 
not conferred on its representatives 'powers of administration or 
control which might enable them to interfere in German admin- 
istration by approving or countersigning official documents.’ 
But it stressed that the representatives were appointed for the 
purpose of insuring that its ordinances, instructions, and deci- 
sions were observed, and that for this purpose they were author- 
ized to take the 'necessary executive measures,’ within the limits 
of the powers conferred upon them. 

Thus the local representatives had threefold powers: they 
were liaison officers between the civilian and military agencies of 
the occupying countries on the one hand, and the German agen- 
cies and population on the other hand; they exercised certain 
executive powers; and they were authorized to supervise the 
German administration in matters that the High Commission 
considered related to its jurisdiction. It may be said that the 
local representatives were the executive agents of the High Com- 
mission, or, as Rousseau has formulated it {La Haute Commis- 
sion ... p. 63), they were ‘the eyes of the High Commission.’ 

In his book Tirard (p. 117) defined the tasks of the local rep- 
resentatives as follows: 'they were to make sure that the German 
authorities applied the decisions of the High Commission with- 
out reservation; that they did not conduct themselves in contra- 
diction to the Rhineland Agreement; and that they did not act 
in a way contrary to our security and prestige.’ These last words 
are of particular interest. The right to interfere in matters con- 
cerned with the ‘prestige’ of the occupying powers, by dissolv- 
ing meetings and confiscating books and periodicals, makes it 
quite understandable that the local representatives formed one 
of the chief grievances of the peacetime period of occupation, 
and that the dispute on their powers never came to an end. In 
the English and American zones, however, their duties were con- 
siderably less extensive (AUen, p. 15 1; Apex, p. 
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I do). On I November 1921, there were ii district representa- 
tives and 75 circle delegates, 49 of the latter being in the French 
zone, 13 in the Belgian, and the remaining 13 in the British and 
American zones (Schneidewin, p. 12). 

Tirard’s statement in his letter of ii June 1920, that the Ger- 
man complaints were 'entirely unfounded,’ does not find con- 
firmation in General Allen’s book on the occupation. There 
Allen gives a rather long list of instances (Occupation^ pp. 
150-51) in which the representatives transgressed their jurisdic- 
tion and interfered in economic life, in the autonomy of the 
municipalities, and in the hierarchical structure of the German 
administration. Such transgressions were particularly frequent 
during the first phase of the peacetime occupation, because in 
most cases the local representatives were merely the former mili- 
tary admmistrateiiTs under a new name (Schweisguth, p. 317), 
the actual personnel remaining virtually unchanged. 

The institution of local representatives of the High Commis- 
sion was abolished in 1925, after the Locarno agreement con- 
verted the open occupation into an ‘invisible’ one. At that time 
the tasks of these agents, so far as they had not become obso- 
lete, were entrusted to civil-affairs branches of the army. It is 
noteworthy that six years after the Americans had suggested, 
for the sake of the German population, that civilian authorities 
be entrusted with the administrative side of the occupation, the 
Germans themselves desired the replacement of the local civilian 
administrators by administrative sections of the army. 

A British local representative before and after Locarno, writ- 
ing under the pseudonym ‘Apex,’ has said (pp. 201-2): ‘The 
fact that the Germans preferred that power to be exercised by 
soldiers rather than by civilians showed how the local delegates 
must have been detested. So much so, that Gaye and I were or- 
dered always to wear uniform on duty so as never to be mis- 
taken for civilians.’ Apex wondered at the German attitude, be- 
cause ‘civil administrations are generally supposed to have such 
a horror of interference by the military.’ 
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This remark reflects a typical Anglo-American attitude toward 
interference in the administrative process. With a military- 
minded bureaucracy the interference of foreign civilians may cre- 
ate more psychological difficulties than the interference of for- 
eign army officers. The basic ideas of the Rhineland Agreement 
originated from and corresponded to Anglo-American political 
concepts. And neither the Germans nor the French knew how 
to put these principles into practice in accordance with the 
spirit that animated them. The Germans, especially, have no 
true understanding of the significance that common-law coun- 
tries attribute to the supremacy of civilian government. If the 
local representatives had been ordered from the beginning ‘al- 
ways to wear uniform,’ much trouble could probably have been 
avoided. 

But important as this psychological aspect is, it should not 
minimize the fact that the German opposition to the local repre- 
sentatives was founded also on valid legal considerations (for a 
German statement of the legal problems involved see Heyland, 
Die Rechtsstellung . . . pp. 2415., especially p. 247). Since the 
local representatives exercised functions that went beyond the 
spirit of the Rhineland Agreement and the Reponse de Versailles, 
functions that were clearly beyond those of liaison officers, their 
activities discredited the rule of law as basis of the Rhineland 
occupation. 

It is another question whether an efficient control of the 
Rhineland would have been possible under a strict application 
of the Rhineland Agreement and the Reponse de Versailles. And 
this is doubtful, as these documents failed to provide the High 
Commission with a hierarchical executive machine able to cope 
with the German bureaucracy. In an occupied territory the su- 
premacy of law is possible only if law is in accordance with the 
practical requirements of occupation. If an occupation statute 
is too liberal,’ if it underestimates the strength of the bureau- 
cratic forces in the occupied country, and overlooks the neces- 
sity for an efficient control of these agencies, there is a danger 
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that those entrusted with its application will be led to adapt 
even its most vital provisions to the demands of expediency. 
This is what happened in the Rhineland between 1920 and 1925. 

Commercial Activities 

On 3 June 1919, President Wilson and the American Ambas- 
sador Norman H. Davis were discussing the French attempts 
to penetrate the left bank of the Rhine by economic means. 
Wilson characterized the Rhineland Agreement, then in process 
of formulation, as a 'fifteen-year convention under which there 
would be no interference with the economic or industrial life 
of the country whatever.’ Norman Davis was less hopeful He 
pointed out that there was already an agreement that there 
would be no interference, and it was not being followed. Presi- 
dent Wilson closed the discussion with the words, ‘My only 
hope is that when we sign the peace those things will be set- 
tled’ (Baker, vol. 2, p. 95). 

For more than a year after the ratification of the peace treaty, 
on 10 January 1920, this hope was fulfilled. The provision in 
Article 5 of the Rhineland Agreement, that, in general, civil ad- 
ministration should ‘continue under German law and under the 
authority of the Central German Government,’ had three im- 
mediate effects in the economic field: the German customs of- 
ficers and officials of foreign-trade agencies could be reinstated; 
in general the German statutes on foreign-trade matters were 
again applicable in the occupied territory; and the activities of 
the sections economiques were no longer permissible. During its 
first fifteen months the High Commission enacted no ordinances' 
concerning economic matters. It was supposed to have no juris- 
diction in this field, and it even had no special committee for 
economic questions. 

But from the very first day of the peacetime occupation there 
was a duel between the French political, military, and business 
forces working toward a penetration of the Rhineland, and the 
German anti-French state machine and no less anti-French busi- 
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ness organizations. Through its restored control over trade agen- 
cies the German administration 'was able to refuse licenses with- 
out indicating any reasons for its decision, and to ruin, by these 
machinations, a great number of French businessmen’ (De Pange, 
p. 208). On 22 March 1920, Germany redrafted the law cover- 
ing her foreign-trade agencies, and though the French Commis- 
sioner objected to the new statute on the ground that it would 
create bad feelings and a state of uneasiness in the occupied 
territory, which might result in unrest and thus endanger the 
security of the occupying troops’ (Aulneau, p. 351), the High 
Commission rejected the French protest, and the foreign-trade 
statute was admitted in its new form. It was probably because 
of this dispute that Jacques Carles (p. 357) suggested that the 
Allied powers should agree upon an interpretation of the Rhine- 
land Agreement ‘which does not bring the High Commission 
into a position in which it is defenseless against the Berlin trade 
policy,’ a policy that he characterized as openly hostile toward 
France. 

The practice of the German foreign-trade agencies was the 
more objectionable to the French because the Germans not only 
refused to grant licenses to French businessmen but were ‘very 
liberal in granting such licenses to businessmen of other nations’ 
(De Pange, p. 209). Georges Blondel analyzed the German 
methods very well when he declared, in a speech given on 
13 May 1921 (‘L’importance . . .’ p. no): ‘Germany went so 
far as to make use of her cartel organizations for the purpose 
of organizing her trade for the benefit of certain countries and 
for the detriment of France, by openly discriminating against 
French businessmen.’ 

A hint of the results of these procedures is contained in the 
diary of Albert Malaurie (pp. 103!?.). Malaurie there expressed 
his astonishment that he found no French products in the vil- 
lages occupied by the French armies. And he learned from 
Rhenish businessmen that it was too late for French buyers to 
come to terms with them, because weeks earlier Americans and 
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Britons had bought all available products of the German fac- 
tories (the fall of the mark had made German industrial prod- 
ucts the cheapest in the world). On 30 May 1920, Malaurie re- 
marked in his diary (p. 119) that in all the towns of the occu- 
pied territory the French and Belgian businessmen had organ- 
ized themselves in economic defense organizations, posting on 
the walls of the German cities placards in which they strongly 
protested against the measures taken by the Reich since 10 Janu- 
ary. These posters seem to have had little effect, however, for 
according to Blondel (T’importance . . p. no) the French 
businessmen were subjected to so many vexations that many of 
them left the occupied territory; Aulneau, too (p. 352), says 
that French merchants were compelled to leave the Rhineland. 

But this situation was completely changed in the spring of 
1921. On 7 March the London Conference of Allied Govern- 
ments sent Germany an ultimatum ending with a long list of 
military and financial sanctions that might be imposed on her 
if she did not accept the Allies’ requirements concerning repa- 
rations. Interference with the German foreign-trade administra- 
tion was not mentioned (the text is reprinted in Keynes, p. 199). 
The idea of interference originated with France, and was op- 
posed by England; only after strenuous internal struggles among 
the Allies was England’s opposition overcome (Keynes, pp. 
24 ff.). The United States took no part in the sanctions policy 
of her former allies. 

The very important provisions regai*ding foreign trade, in- 
cluded in the sanctions when they were actually imposed, were 
not primarily concerned with the enforcement of the repara- 
tions payments. Rather they were an attempt to adapt the con- 
ditions of the Rhineland occupation to the peculiar situation 
that had developed from the French interventionist policy and 
the German boycott movement. 

So far as they concerned the Rhineland, these sanctions, im- 
posed on 8 March 1921, were as follows: 
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1. The cities of Diisseldorf and Duisburg were occupied by 
the Allied armies; 

2. The customs duties collected in the occupied territory were 
seized, a special customs line was established on the eastern bor- 
der of the territory, trade between the occupied and unoccu- 
pied zones was subjected to a special tariff, and the High Com- 
mission was given the right to alter the German customs duties 
and fees; , , 

3. The German state-owned alcohol monopoly was placed 
under the control of the High Commission, so far as its sections 
were situated in the occupied territory, and certain income of 
these sections was placed at the disposal of the Commission; 

4. The German foreign-trade agencies in the occupied terri- 
tory were placed under the direction of the High Commission. 

Although reparations problems were outside the jurisdiction 
of the High Commission, that body was made the executive or- 
gan of the London Conference of Allied Governments. In that 
capacity it acted not on the basis of the Rhineland Agreement 
but in the name of the governments of France, England, Bel- 
gium, and Italy, and exercised a legally unrestricted authority, 
primarily in economic questions. Its position as bearer of all 
powers provided for in the Rhineland Agreement remained, of 
course, unchanged. Thus two systems of occupation control, 
of wholly different legal character, were administered by the 
same agency. On 18 April the German Government, without 
avail, forwarded to the Conference of Ambassadors a note pro- 
testing against this use of the legal forms of the Rhineland Agree- 
ment for matters wholly outside the scope of that international 
treaty. 

The High Commission created three special bodies to deal 
with activities arising out of the sanctions: the Customs Manag- 
ing Board, the Alcohol Committee, and, under the Economic 
Committee, the Department for Import and Export Licenses 
(Emser Amt). In addition, the jurisdiction of the Allied military 
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courts was extended to cases concerning violations of the ordi- 
nances on customs and foreign trade (Ordinance 84 of 27 April 
1921)— a provision that gave rise to the highly important Flor- 
ange case before the French Cour de Cassation, which will be 
discussed in a later chapter. Finally, the German personnel of 
railways, postal and telegraph services, and state monopolies was 
compelled to comply with the orders and instructions of the 
High Commission bearing on the execution of the sanctions 
(Ordinance 86 of 28 April 1921), 

The High Commission’s exercise of its functions concerning 
the customs and alcohol sanctions needs no detailed examina- 
tion. In regard to customs it may be mentioned only that a prece- 
dent of the armistice period was followed in the provision (Ordi- 
nance 88 of 2 June 1921), that the customs functions at the 
German frontiers could be exercised by Allied officials if the 
German functionaries were not present or were unwilling to 
fulfil their legal obligations; but there was a significant change 
from the armistice period in that the Allied customs officials 
were expected to apply the German statutes. 

And in regard to the alcohol sanctions the most significant de- 
velopment grew out of the attitude of the German officials 
themselves. On 6 May the High Commission instituted its con- 
trol over the Rhineland sections of the alcohol monopoly, but 
the Berlin central management of that agency refused to col- 
laborate and encouraged its local officials in the Rhineland not 
to comply with the Commission’s orders (De Pange, p. 21 1). 
This attitude taken by a rather unimportant federal agency™a 
rehearsal of the methods used in the Ruhr conflict of 1923— was 
not authorized by the German Government but it reflected the 
feelings of the vast majority of German officials in that period. 
On 9 June the High Commission responded to this passive resist- 
ance by enacting its drastic Ordinance 89, subjecting the local 
sections of the alcohol monopoly to direct supervision. Within 
five weeks licenses were granted for no less than 23,000,000 liters 
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of spirits to be sent from France to Germany —an amount cor- 
responding to the regular imports for eight years (Tuohy, 
Trance’s Rhineland Adventure,’ p. 34). 

The new powers regarding the German foreign-trade agen- 
cies, though they were not mentioned in the original list of 
sanctions with which Germany was threatened, were generally 
regarded as the most important part of the whole sanctions com- 
plex. The so-called Emser Amt, the special department created 
by the High Commission to supervise those agencies (Ordinance 
82 of 8 April 1921), had the function of issuing import and ex- 
port licenses, and of conducting the investigations of license ap- 
plicants. During the period of sanctions such licenses were re- 
quired not only for trade between Germany and other coun- 
tries but also for trade between the occupied and unoccupied 
parts of Germany. More than 500 employees were needed to 
handle the applications for these intra-German trade licenses (De 
Pange, p. 212), which amounted on some days to 20,000 (Wach- 
endoi'f, pp. Ill if.); according to German reports these activities 
of the Emser Amt resulted not only in considerable economic 
disturbance but also in bribery, graft, and corruption (Strobel, 
P’ 54)- 

The Emser Amt exercised direct administrative powers. As 
the President of the High Commission declared in a letter of 
July 1921, addressed to the German Reichskommissar: 

In the occupied territory German foreign-trade agencies no 
longer exist. There exists only an agency which is composed to 
a considerable extent of German employees who work under the 
control of officials appointed by the High Commission. The 
German employees are not entitled to make suggestions which 
are later approved by the representatives of the High Commis- 
sion. Rather the latter give commands to the officials of the Ems 
agency ... In the occupied territory no German authority 
exists which is entitled to grant licenses. There are only German 
employees who receive their instructions from the High Com- 
mission and its delegates. [The German text is reprinted in 
Strobel, p. 52.] 
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Even in the armistice period the German agencies had not been 
actually operated by representatives of the occupying powers. 
But now the High Commission was not only an agency of gov- 
ernment but also an instrument of active economic policy. Dur- 
ing the sanctions period the Emser Amt was the executive organ 
of the High Commission in its second capacity. 

As long as the High Commission had been only an institution 
of the Rhineland Agreement, entrusted primarily with police 
functions, no problems had arisen concerning ^collaboration’ be- 
tween occupation authorities and the German oiScials and popu- 
lation. All that was expected was obedience to the orders and 
instructions of the High Commission; the occupying powers had 
created no institutions that the residents of the territory might 
make use of or not, as they saw fit. But as soon as the High 
Commission took over the functions of the German foreign- 
trade agencies, the German businessmen were confronted with 
the problem w^hether they should ^collaborate’ by applying to 
the Emser Amt for licenses, and once this dilemma became gen- 
eral, the practice of boycotting the collaborationists inevitably 
developed. 

Thus legal safeguards had to be devised. On 30 April, about 
three weeks after the creation of the Emser Amt, the High Com- 
mission decreed (Ordinance 87) that any person ‘w^ho shall un- 
lawfully injure or attempt to injure the holders of such licences 
shall be liable to the penalties provided for olfences against ordi- 
nances of the High Commission.’ And on 16 June, through Or- 
dinance 90 (see Appendix II, below), this protection of collab- 
orationists in foreign-trade affairs was extended to collabora- 
tionists in general; Ordinance 90, which will be discussed in 
a later chapter, became for the remainder of the occupation the 
chief weapon of the High Commission against boycott, sabo- 
tage, and ostracism. Thus the assignment of completely new 
functions to the High Commission necessitated not only a new 
type of administrative agency but also a basic change in the sub- 
stantive law of the occupation. 
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During the sanctions period the foreign-trade situation in the 
occupied territory was similar to what it had been in the armis- 
tice period. The sanctions had hardly been imposed before the 
sections economiques reappeared in their old form. These had 
never been dissolved, and according to Blondel {La Rhenaitie 
. . . p. 109), it was due to this act of 'political wisdom’ that 
the application of the economic sanctions became possible. The 
'hole in the west’ was reopened, and once again the Rhineland, 
became the favored market for French cosmetics, perfumes, cig- 
arettes, wines, liquors, and similar luxury goods (London Econo- 
mist^ ii June 1921, vol. 92, p. 1277). ‘Up to now imports to 
Germany were practically reserved to the businessmen of those 
countries that had been neutral in the war, and to Germany’s 
friends, but now they are possible also to French businessmen. 
This is the chief result of the economic sanctions, the one that 
France cannot renounce’ (De Range, p. 213). And on the other 
hand, the particularly cheap products of German industry were 
now available, practically without restrictions, to those foreign 
businessmen who had grasped this unique chance, for the Ger- 
man statutes wTre rendered virtually ineffective. 

Late in the summer of 1921 the German Government, prom- 
ising to fulfil the economic stipulations laid down by the London 
Conference, succeeded in persuading the Allied governments to 
abandon the policy of sanctions. Thus on 29 September the 
High Commission, following a resolution of the Supreme Coun- 
cil on 13 August, repealed the ordinances enacted in connection 
with that policy (Ordinance 98). But there was one important 
exception: the Emser Amt was continued so far as it had juris- 
diction over trade between the occupied territory and non- 
German countries. Indeed, its continuation in this capacity was 
a condition for the removal of sanctions, and on 26 August the 
German Government expressed its consent to this measure. The 
Emser Amt was not abolished until October 1924. 

But it was necessary, of course, to change the Emser Amt con- 
siderably after the sanctions were removed. The Germans sug- 
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gested that the German agencies be restored as independent insti- 
tutions, with license applicants whose requests were refused hav- 
ing the right of appeal to an agency of the High Commission. 
The French considered this unthinkable and insisted upon a di- 
rect participation in the administrative activities of the German 
foreign-trade agencies (De Pange, p. 214). A compromise was 
finally reached along the following lines: the Emser Amt was to 
be subject to general supervision by the High Commission; the 
central foreign-trade office in Berlin was to inform the High 
Commission about the regulations and principles followed by 
its individual branches (that is, the cartels); in regard to appli- 
cations concerning business transactions between a German mer- 
chant and a national of one of the occupying powers, the repre- 
sentative of that power had to countersign the decision of the 
German official. 

Thus the long struggle between the Germans and the French 
in the field of foreign trade ended with what was in effect a 
joint administration. Once this compromise had been concluded, 
problems of foreign-trade policy ceased to be an issue between 
the High Commission and Germany. 

Interallied Comparisons 

In an attempt to make clear the wide differences in the spirit 
behind the administration in the various zones of occupation, 
nothing would be gained by referring to the 'national character’ 
of the countries involved. The decisive point is that the Amer- 
icans, English, Belgians, and French had quite different atti- 
tudes toward the occupation itself. 

To France the Rhineland occupation was the chief safeguard 
against a new war, a safeguard that was made imperative by 
the failure of Britain and the United States to confirm their 
pledge to guarantee France’s security. This feeling that the oc- 
cupation was a national necessity was clearly expressed by Gen- 
eral Mordacq in an article published in 1929, in which he warned 
against a premature evacuation of the Rhineland. Mordacq, who 
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maintained that the United States had completely abandoned 
Fiance in the Rhineland, and that England had gone almost as 
far as the United States, declared ('L’evacuation . . p. 768): 

As a consequence of our perpetual concessions to Germany, and 
particularly because of the separatist movement, our prestige in 
Germany is wholly destroyed. In view of these facts we need the 
Rhineland occupation today more urgently than ever before. 
At present this occupation is far more important than it was at 
the time of the treaty. Both from a strategical and from a financial 
point of view the Rhineland occupation is the only guarantee at 
our disposal; are we depriving ourselves of it? 

This statement of 1929 contrasts significantly with an editorial 
that appeared in the New York Nation in 1921 (voL 113, p. 518), 
which declared that ‘horse sense alone would dictate sinking no 
more money in such a useless venture’ as the Rhineland occu- 
pation. 

The occupation represented to the United States primarily an 
administrative task that found its justification in the necessity to 
liquidate the past war. Thus it is easy to understand General 
Allen’s remark {Occupation^ p. 216) that ‘perhaps the outstand- 
ing characteristic of American representation in the Inter-Allied 
Rhineland High Commission was its disinterestedness-recog- 
nized alike by Allies and Germans. The United States had no 
territorial or political purposes to serve through its representa- 
tive on the Commission,’ and its ‘economic and financial interests 
were comparatively small.’ England tended toward the same at- 
titude, while the Belgians looked upon the occupation partly as 
a measure of security and partly as a retribution for the Ger- 
man violation of Belgian neutrality. The British, according to 
an officer in the English zone (Apex, p. 82), regarded the Rhine- 
land army as a ‘peacetime command which was on active service 
only theoretically,’ while the French, feeling that ‘the Boche 
was out for revenge sooner or later,’ regarded themselves as 
‘definitely on active service ... as if they might be called upon 
to fight at any moment’ These differences in the attitudes of 
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the various occupants are strikingly exemplified in the figures 
on the number of soldiers that each of them stationed in the 
Rhineland. On 15 September 1922 (Brugger, p. 832), the army 
contingents in the four zones of occupation were of the follow- 
ing strength: American zone, 2,000 men; British, 10,000; Belgian, 
30,000; French, 106,000. 

From the American point of view, Noyes’ characterization of 
the occupation (p. 48) is quite understandable, that fin the 
Rhineland a hostile military occupation is seen at its best; and 
at its best, I can say from personal observation, it is brutal; it 
is provocative; it is continuing war.’ And from the French point 
of view, Maurice Barres’ injunction to the Chambre in February 
1920 (Barres, p. 38) is equally understandable: ‘Let us strengthen 
the excellent work our soldiers accomplished during the first 
armistice period.’ A jurist may be inclined to follow Noyes’ 
point of view, and to blame the occupation authorities for hav- 
ing violated the spirit and letter of an international treaty, and 
for having discredited the idea of military occupation in legal 
forms. A historian may emphasize the factors that condone the 
French attitude, though he might deplore the methods that im- 
plemented it. 

In view of the occupants’ different attitudes toward the oc- 
cupation, there is little wonder that conflicts among the powers 
began early and increased considerably in the course of time. 
As early as 1919 General Liggett found (p. 136) that ‘the feel- 
ing existing between our people and the French was not as cor- 
dial as it should have been.’ General Mordacq was more out- 
spoken when he characterized the relations between the Ameri- 
cans and the French as ‘unbearable’; according to Mordacq (La 
mentdite allemande . . . p. 76) the Americans became ‘more 
German than the Germans themselves.’ 

Relations were no more cordial between the French and the 
English. The British supervising agents, said ‘Apex’ (p. 88), ‘felt 
no loyalty to the French whatever,’ and when the French army 
was ridiculed in German cabarets interfered only because non- 
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interference ‘would have embarrassed the G.H.Q. and the Brit- 
ish section of the High Commission’; the officers of the occupy- 
ing army (p. 78) ‘found Germany interesting and tried to un- 
derstand her point of view.’ As E. H. Carr has put it (p. 50), 
‘The British soldier . . . found the company of his ex-enemies 
more congenial than that of his ex-allies.’ 

The French, on the other hand, were impatient with both the 
British and the Americans. To the French, their allies’ behavior 
was a mixture of sentimentality and blindness—a judgment that 
was certainly not without foundation. Even if the French had 
not been made desperate by insecurity it is scarcely conceivable 
that a French author could have written and found an audience 
for a book like that of an English writer and poetess on her life 
in the Rhineland, in which a chapter was devoted, without irony, 
to a description of ‘The Sweet Enemy’ (Tynan, pp. 58-69). 

The Germans, of course, were on far more friendly terms 
with the British and Americans than with the Belgians or French. 
According to a Swedish observer, Ludvig af Petersens (p. 13), 
who published in 1922 the results of a study on conditions in the 
Rhineland, all the Rhenish residents that he interviewed pre- 
ferred the English to the Americans, because of what was re- 
garded as the Americans’ lack of consideration in regard to bil- 
leting. Petersens mentioned, however, that the people of the oc- 
cupied territory were grateful to the United States authorities 
for their refusal to interfere with internal German affairs. It is 
worth emphasizing that the Germans were the beneficiaries of 
the Inter-Allied conflicts. As Carl Schmitt, outstanding political 
scientist of the Weimar period and later apologist for the Nazis, 
expressed it in 1925 (p. 17), the reason that German sovereignty 
could be maintained after the war was not the provisions of 
.the Versailles treaty but ‘the great number of enemies to whom 
Germany had capitulated.’ 

The publication of General Allen’s journal gave the Germans 
an occasion for an open expression of their point of view about 
the occupation regime. In 1924, the year after its appearance in 
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English, the book was translated into German, and German re- 
viewers used it as evidence of French misdeeds. In the ultra- 
nationalist Suddeutsche Monatshefte (July 1925, vol. 22, p. 57) 
the reviewer declared: ‘Allen understood that the French policy 
was motivated by considerations of revenge. At the conference 
table he fought vehemently against this sort of policy. Time and 
again he referred to the wording of the Rhineland Agreement, 
and insisted upon a policy based on honesty, decency and jus- 
tice.’ In Die Gesellschaft (1924, vol. i, part 2, pp. 179-81) 
Wilhelm Sollmann, socialist deputy from Cologne and a leader 
of labor in the Rhineland, said that Allen was ‘guided by his 
unbribable capacity to analyze the world conflicts from a sober 
businesslike point of view. He emerged as an important critic 
of the politics that had been pursued by all French cabinets 
before Herriot came to power.’ ® 

German diplomacy followed the same line. There is probably 
no precedent in Iiistory for an occupied country trying to per- 
suade an occupying power to give up its plan to retire before 
schedule. On 24 March 1922, the German Foreign Minister, 
Walther Rathenau, sent to General Allen the draft of a cable 
to the American Secretary of State. The text, which was for- 
warded by General Allen, read as follows {Forei^ Relations 
. . . 1922, vol. 2, p. 214): 

Proposed withdrawal is causing great anxiety to population of 
Rhineland and the frontier. The American authorities of occupa- 
tion have distinguished themselves by impartial use of the privi- 
leges allotted them . . . This consideration causes German Gov- 
ernment to request American Government not to withdraw com- 
pletely from the occupation of Rhineland in favor of occupation 
by another power. It is desirable that the impartial and moderating 
influence of the American power of occupation should be asserted 
soon by offlcial representation on the High Commission. 

3 See also Hajo Holbom in Archiv fur Folitik und Geschichte, 1924, 
voi. 3, pp. 679-82; A. V. in Europmsche Gespr'dche, 1924, vol. 2, pp. 384-5; 
Trangott Geering in Schweizemche Momtshefte fur Folitik und Kultur^ 
1924, vol. 4, pp, 113-16. 
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Less than a year later, when General Allen took his leave from 
the German Reichskommissar of the occupied territory, both 
commissioners agreed that the United States army, which had 
come to Germany as an enemy, was leaving as a friend. Never 
before had the United States enjoyed so much popularity with 
the Germans as in those years of occupation. 



VI 


Kelations with the Occupied Country 


I T certainly could not be said that the years 1920-22 were for 
Germany a period of peaceful development. On the con- 
trary, it was then that the German people first began to realize 
the full social and economic devastation of the war. Industry 
was hampered by the scarcity of raw materials and by its un- 
favorable situation in foreign trade; the economy had to stand 
the burden of great ‘invisible’ unemployment; there was a far- 
reaching political unrest, an early indication of which was the 
rightist Kapp putsch of 1920. And through these years, in- 
tensifying all the other developments, rolled the increasing pres- 
sure of the inflation, occasionally checked but only momentarily, 
until its final dramatic conquest after the hysterical horror of 
1923. 

This, in the broadest terms, was the background of the crucial 
first three years of the High Commission’s rule in the Rhineland, 
the period before the latent sources of trouble erupted in the 
Ruhr conflict. During that time the general principles and prac- 
tices were developed that governed, throughout the years of oc- 
cupation, the relations of the occupying powers with the Ger- 
man people and the German Government. The present chapter 
is concerned only with general administrative interrelations. 
Problems of judicial relations and basic legal questions of occu- 
pation government are reserved for the following chapters. 

The Reichskommissar 

In matters concerning the administration of the occupied ter- 
ritory the highest German ofiicial was the ‘Reichskommissar ftir 
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die besetzten Gebiete.’ His office originated in the struggle of 
the Reich against the separatists (Pinon, pp. 796 ffi), and was 
based on the highly satisfactory experience with such an official 
during the German occupation of France in 1871-3. After the 
collapse of the Dorten putsch, the central Berlin Government 
decided to create this office; and the Reichstag and the diets of 
the four states principally involved in the occupation (Prussia, 
Bavaria, Hesse, Oldenburg) named eighteen members, who, as 
parliamentary representatives of the Rhineland, should co-oper- 
ate with the Reichskommissar and his subordinates with a view 
to safeguarding the interests of the Rhenish population. But 
when von Starck, former president of the Cologne district, was 
appointed Reichskommissar, it became clear that this official was 
expected to serve not primarily as mouthpiece of the Rhenish 
population in its relations with Berlin, but more as a representa- 
tive of the Reich in dealings with the High Commission. 

The appointment of such a special representative of the Ger- 
man Government, accredited to the High Commission as quasi- 
ambassador, was not provided for in the Rhineland Agreement. 
But in its diplomatic note of 12 July 1919, the German Gov- 
ernment informed the Allied powers of the appointment of a 
Reichskommissar who should exercise quasi-diplomatic functions. 
And the existence of the office was agreed to in the Reponse de 
Versailles, on condition that the occupying powers approved the 
choice of incumbent; this approval could be rescinded at any 
time. 

Recognition of the Reichskommissar did not affect the High 
Commission’s right to communicate directly with the local Ger- 
man authorities. It was specifically declared that he was not rec- 
ognized as channel for the transmission of communications from 
the High Commission to the local agencies. But as the repre- 
sentative of the German federal and state governments, which 
were resident outside the occupying powers’ sphere of immedi- 
ate influence, he could be made the sole channel for the trans- 
mission of communications from the local agencies to the High 
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Commission, and thus the existence of his office considerably af- 
fected the position of the local authorities in approaching that 
body. Before the appointment of a Reichskommissar, 

Each German administrative agency, from the district governor 
down to the mayor of the smallest community, the railway 
agencies, postoffices, customs officials, chambers of commerce and 
the like, communicated independently with the occupying au- 
thorities. The result was that none of them had any weight with 
the occupying powers, and that the latter played them off against 
each other . . . The central agencies lost control over the local 
and provincial authorities to a considerable extent. [Frmkfurter 
2 .eitung^ 2 June 1921, no. 400.] 

Through the appointment of a Reichskommissar German admin- 
istrative relations with the High Commission were centralized in 
one federal agency. 

The functions of the Reichskommissar were laid down in an 
internal regulation enacted by the Reich and Prussian Ministers 
of the Interior on 26 October and 12 November 1919 (pub- 
lished in Jahrbuch des dffentlichen Re dots, 1923-4, voL 12, p. 
347). It declared that as agent of the Reich he was to represent 
to the High Commission the interests of the occupied territory 
and its residents. In its most important provision it stipulated 
that 

All written and oral negotiations with the High Commission are 
reserved to the Reichskommissar. All other agencies, including 
the municipalities, are obliged to ask for his mediation if, in case 
of necessity, they wish to approach the High Commission. Within 
their general jurisdiction the district, local, and municipal agencies 
are entitled to deal directly with those agencies of the occupying 
powers which are resident in their respective districts. 

The other provisions of this regulation dealt mainly with techni- 
calities concerning the relations of the Reichskommissar with the 
regular German authorities. 

The Reponse de Versailles accepted the German suggestion 
that the ordinances of the High Commission be presented to the 
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Reichskommissar for a critical examination before their enact- 
ment. The additional German suggestion that the declaration of 
a state of martial law be dependent on the approval of that of- 
ficial was of course rejected; the Allied governments merely con- 
ceded that, so far as possible, the Reichskommissar should be 
heard before a state of martial law was declared. 

Except for his routine activities in the field of administration 
and legislation, the first Reichskommissar concentrated his ener- 
gies not on the political and personal problems involved, but on 
writing notes of protest against what he considered violations of 
the Rhineland Agreement (some of his notes are reprinted under 
‘Die politischen Ordonnanzen der Interallierten Rheinland Kom- 
mission in Coblenz,’ in an official collection of documents on the 
Rhineland occupation, published in 1925 by the Reich Ministry 
of the Occupied Territories, a collection, incidentally, which 
contains the most important German source material for this 
period of Rhenish history; see Dokiimente , . . vol. i). A crit- 
ical examination of these notes leads to the impression that von 
Starek i*epresented the type of official Max Weber had in mind 
when he wrote, in 1917, that the German high bureaucracy was 
better educated, more intelligent and industrious, and less cor- 
rupt than the officialdom of any other country in the world, 
but its political abilities were almost below zero. 

The French, not very enthusiastic about the institution of 
Reichskommissar, were also personally unsympathetic with the 
first incumbent of that office (Cornier, p. n8). They regarded 
it as an insult that von Starek refused to attend a dinner party 
commemorating the inauguration of the High Commission, and 
they considered him responsible for the social boycott main- 
tained by the German officials in the occupied territory against 
the agents of the occupying powers; this behavior was con- 
trasted with the conciliatory attitude of the French after the 
Franco-Prussian war, when cordial social relations had been es- 
tablished between the French officials and the German officers 
of the occupying army (‘La France sur le Rhin,’ 1929, p. 379). 
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These criticisms not only overlooked the fact that the Franco- 
Prussian war was more comparable to the chivalrous duels of the 
eighteenth century than to the totalitarian First World War; 
they also showed a lack of psychological understanding of the 
nationalistic wave that was flooding the Rhineland in those years. 
As Wilhelm Sollmann declared in the Reichstag on 6 November 
1920 (Reichstag, vol. 345, p. 1048), within a year and a half the 
occupation of the Rhineland had contributed more to the growth 
of chauvinism than all pan-Germanist agitators combined. Public 
opinion in the Rhineland would scarcely have permitted von 
Starck’s attendance at a dinner commemorating the establish- 
ment of a foreign regime on German soil 

Relations were particularly strained between von Starck and 
Tirard, and by 1921 they had become so tense that the High 
Commission proposed to the Allied governments that the whole 
institution of Reichskommissar be abolished, and even threatened 
to expel von Starck from the occupied territory. In the middle 
of that year, after the sanctions crisis had passed its peak, von 
Starck resigned. His successor was expelled from the Rhineland 
in April 1923, during the Ruhr struggle. 

It was largely because of these personal and political difiicul- 
ties that the Reichskommissar’s activities did not fulfil the ex- 
pectations of the German Government. What had proved in 
1871-3 an ‘extremely happy idea’ (Robin, p. 348) was only of 
limited value during the Rhineland occupation. A stronger per- 
sonality than von Starck, whom the Germans themselves blamed 
for his bureaucratic pedantry, might have given the ofiice a 
greater value. 

As to why the German Government appointed as first Reichs- 
kommissar a typical representative of the old regime, the answer 
is to be found in the peculiar political situation that prevailed 
in the Rhineland in that period between the signature and the 
ratification of the peace treaty. The Catholic party, which car- 
ried most districts in the elections, was split in regard to the 
question of autonomy for the Rhineland; the Social Democrats 
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had opposed the French policy so stubbornly that an appoint- 
ment from their ranks would hardly have been approved by the 
High Commission; the other political parties were almost with- 
out influence in the occupied territory. Thus the Government 
concluded that a 'iieutraF ofHcial was best fit for the job. Un- 
fortunately von Starck viewed the Rhineland problems as a 
chain of legal cases rather than as a political phenomenon. As 
General Allen put it (Occupation, p. 185), 'Placed between the 
Scylla of public opinion of his own country and the Charybdis 
of the dominating elements of the High Commission, the Reichs- 
commissar played a role that must have been as little satisfac- 
tory to himself as it was to the opposing interests.’ 

General Adahnistration 

During the peace period, as during the armistice period, the 
German bureaucracy, as an institution, was maintained without 
change. This was explicitly provided in the clause of the Rhine- 
land Agreement which declared (Article 5) that, in general, 
civil administration 'shall remain in the hands of the German 
authorities, and . . . shall continue under German law and under 
the authority of the Central German Government.’ And it was 
reajflirmed when the High Commission, in its proclamation of 
10 January 1920, asserted that it desired 'to rely on the collabo- 
ration of the German officials and magistrates to ensure, in full 
harmony with it, the institution of a state of order, work, and 
peace for the population of the Occupied Territories.’ On i July 
1921, the High Commission declared that the 'occupying authori- 
ties are in no respect the hierarchical superiors of the German 
officials’ (Rousseau, La Hmte Commission , P* 134, note i). 

In the application of this principle, however, certain difficul- 
ties were encountered. The most serious of these were in the 
realm of personnel problems: although the German administra- 
tive machine as an entity was maintained, individual German of- 
ficials were not outside the authority of the occupying powers. 
But before this question is discussed, a word should be said about 
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two Other directions in which the general recognition of Ger- 
man bureaucratic autonomy was modified by the requirements 
of the occupation. 

One of these modifications grew out of the fact that 'the au- 
thority of the Central German Government’ and the authority 
of the High Commission were not necessarily compatible. From 
a strictly legal point of view this presented no dilemma: as was 
explicitly asserted on 2 October 1920, in Ordinance 48, the or- 
dinances of the High Commission represented the highest law 
in the occupied territory, superior not only to acts originating 
in the legislature but also to those originating in the executive 
and judicial branches of the government. The difficulty arose 
not so much from the general principle as from its application 
to concrete cases. In effect, the local official in the Rhineland 
had to determine whether the directive rules and orders of his 
superiors in the unoccupied part of Germany conformed with 
the general rules of occupation law— a kind of legal review of 
the superior by the subordinate. 

This problem is exemplified in the Dorten 'abduction’ affair. 
In pursuit of a warrant of arrest for high treason, issued by the 
Reichsgericht, Dorten was arrested in the occupied territory on 
24 July 1920 and taken to Frankfurt, then unoccupied. The 
High Commission declared that the police authorities had disre- 
garded the provision of Ordinance 2 that 'without the consent 
of the High Commission ... no punitive measures shall be 
taken against any person in the Occupied Territories for any 
. . . political act done during the period of the Ai*mistice.’ But 
the German officials pleaded that they were obliged to execute 
warrants of arrest issued by the highest German court; that it 
was impossible for the individual police officer to know whether 
the warrant had been issued in compliance with or in disregard 
of the occupation law; that there was no opportunity to check 
whether the arrest was for treasonable acts committed before 
or after 10 January 1920. 
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This affair ended with a compromise. On 6 August the Reichs- 
kommissar expressed to Tirard the regret of the German Gov- 
ernment 1920, No. viii-ix, p. 79), and thereafter the 

High Commission refrained from taking disciplinary measures 
against individual officials involved in the affair. The general 
problem involved in the Dorten case was solved by Ordinance 
T 20, enacted on 21 September 1922, which provided that arrests, 
searches, seizures, and confiscations ordered by police or judi- 
cial authorities in the unoccupied territory could not be exe- 
cuted in the Rhineland without 'the intervention of the compe- 
tent German authority in the occupied territories’— an effort to 
put the burden on officials under the supervision of the occupa- 
tion authorities. 

A second difficulty in applying the principle of an autonomous 
German bureaucracy arose in connection with the police forces. 
Here too the problem was the dual jurisdiction of the occupa- 
tion authorities and the central German administration, but 
in this field the problem had special importance, because of the 
quasi-military character of this branch of the bureaucracy. 

In both imperial and republican Germany police questions 
were handled by the individual states. Two kinds of police ex- 
isted in each state; in Prussia, which may be regarded as suffi- 
ciently representative for present purposes, these were known 
as the Landespolizei and the OrtspoUzei. The Landespolizei was 
entirely a state institution, and was concerned with all matters 
that were of more than local significance, especially with attacks 
on state and society. All its units, of which the most important 
was the Sicherheitspolizei, were under the direct command of 
the respective district presidents. The Ortspolizei was concerned, 
in general, with matters of local significance, and its functions 
were exercised by officials of the municipalities, but it too was a 
state institution. In the large cities the head of the Ortspolizei 
was a high state official, the PoUzeiprdsident; in the smaller mu- 
nicipalities the functions of that office were performed by the 
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mayor, acting not as a municipal officer but in the name of and 
under the supervision of the state government.^ 

On lo June 1920, the High Commission rendered the follow- 
ing decision: 

Except in cases explicitly provided for by the High Commis- 
sion, the police forces must be wholly municipal in character and 
not be dependent either directly or indirectly on the Reich or an 
individual state. By virtue of this decision not only the 'Siclier- 
heitspolizei’ is inadmissible in the occupied zone but also the 
regional police, as far as the latter is controlled by the central 
government . . . [Recueil . . . 1923, p. 185.] 

By this decision the High Commission abolished, in the occupied 
territory, the distinction between Landespolizei and Ortspolizei, 
recognized only the latter, and converted it into local police’ 
in the full meaning of the term. The appointment of specific 
Polizeiprasidents was still permitted, but these officials were 
made subordinate to the municipal authorities; the mayor was 
the head of the police, even in cities with a Polizeiprasident (see, 
for example, Recueil . . . 1929, pp. 138-42; the best illustration 
is the case of the Wiesbaden Polizeiprasident Froitzheim, decided 
on 13 July 1927, ibid. p. 140). Only in Cologne, most important 
city of the Rhineland, was the situation different. On 31 July 
1920, the High Commission allowed a ‘special police corps’ to 
be formed in that city, and on 2 October it decided that not the 
mayor of Cologne but the Cologne Polizeiprasident should be 
in command of this special police. Even in this exception, how- 
ever, the general principle of local authority was maintained: 
the special police corps could be used outside Cologne only if 
the Gologne delegate of the High Commission had approved an 
application of the Cologne district president. 

1 The best analysis of the German police system can be found in Hue de 
Grais, pp. 356!?. Under the Nazis jurisdiction in police questions has been 
taken away from the states and concentrated in the Reich, but the old 
distinction between local and centralized police remains; the Reichspolizei 
and Ortspolizei exist side by side (law of 24 June 1937, Reichsgesetzblatt, 
1937, Part I, p. 653). 
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According to Hans Hirschfeld, a leading official of the Prus- 
sian Ministry of the Interior during 1921-32, the new organiza- 
tional measures were dutifully observed by the Prussian authori- 
ties, but their practical significance was almost negligible. The 
local police chiefs introduced almost literally the regulations and 
instructions enacted for the unoccupied parts of the country; 
questions of personnel were settled in collaboration with the 
central agencies; police officers and men were trained in the 
police schools of the unoccupied zone, and they were frequently 
transferred from one part of the country to the other. The 
formally ‘municipar police officials, not unmindful of their ca- 
reers after the termination of the occupation, acted as if they 
were appointees of the state government. 

By far the most important problem in the High Commission’s 
relations with the German bureaucracy was the personnel ques- 
tion of appointment, promotion, punishment, and dismissal of 
individual officials. The Rhineland Agreement, in line with 
Noyes’ desire that self-government be maintained in the occu- 
pied territory, made no provision for these matters, except for 
a statement that ‘the German authorities shall be obliged, under 
penalty of removal,’ to conform with the ordinances of the 
High Commission. This was a reflection of the political princi- 
ple of separation of powers: the legislator formulates general 
rules, and the judicial and executive branches merely apply these 
general rules to the concrete cases. Thus occupation questions 
were to be regulated by general ordinances drafted by the High 
Commission and executed by the German bureaucracy. It was 
considered a sufficient precaution to empower the High Com- 
mission to remove any individual official who did not conform 
with its ordinances. 

But German governmental tradition, shaped under the omnip- 
otence of absolutism, w^as basically at variance with the idea 
that the executive branch of government can be confined to the 
application of statutory provisions. Under absolutism, what we 
call today the ‘executive branch’ covered all spheres of govern- 
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ment activity. In the course of time the judicial, legislative, and 
local administrative functions were split oS from the hitherto 
all-inclusive executive functions, but the latter remained the 
nucleus of the state. It is true that the doctrine of separation 
of powers deeply influenced German political institutions— in- 
fluenced them almost as deeply as it did the American Constitu- 
tion— but it did so in a quite different way. In the United States 
a new constitution was based on that doctrine; in Germany an 
existing state machinery was adapted to its pattern. In the United 
States the executive branch of the government exercises only 
those powers that are explicitly entrusted to it; in Germany the 
executive branch exercises all powers that are not explicitly 
transferred to another branch. Thus in practice administration 
in Germany is more than the execution of statutes: it is the 
state power as a whole, minus legislation and adjudication. 

Article ^ of the Rhineland Agreement was based on a mis- 
conception of the German administrative system. By restricting 
the disciplinary power of the High Commission to cases of non- 
conformance with the ordinances, it relinquished control over 
all those activities of the German administrative agencies that 
were based not on statutes but on an almost unrestricted gen- 
eral jurisdiction. The most significant jurisdictional provisions 
of German administrative law go back to Frederick the Great, 
and represent an extremely important hangover from eighteenth- 
century absolutism. 

In its note of 12 July 1919, the German Government main- 
tained that the High Commission had no powers whatever in 
regard to German administrative personnel, except for its right 
of dismissal for non-conformance with the ordinances. The 
Reponse de Versailles declared, however, that this right of dis- 
missal implied the right to veto the appointment of individual 
officials. Thus, only a month after the signing of the Rhineland 
Agreement, the Allies were insisting on a broad interpretation 
of that document in order to adapt it to the practical necessities 
it had ignored. And despite German protests, the High Com- 
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mission, in Ordinance 29, enacted on 13 July 1920, declared its 
right to Veto the appointment of any German official designated 
to serve in the occupied territories if in the opinion of the High 
Commission such action is necessary for the maintenance, safety 
and requirements of the Allied and Associated forces.’ 

Ordinance 29 distinguished between absolute and provisional 
vetoes. An absolute veto, which prohibited the individual’s ap- 
pointment to the particular job he was named for— not neces- 
sarily to another office in the occupied territory (decision of 
the High Commission, 2 December 1922, Remeil , . . 1923, p. 
45)— was not controlled by any rules of procedure. No hearing 
was granted either to the official involved or to the German 
Government, and no ‘written opinion’ was necessary. But after 
a provisional veto, which was based on concrete facts, negotia- 
tions were possible between the German Government and the 
High Commission. It was only after its objections had been for- 
warded to the German Government, and answered, that the 
High Commission decided whether it would definitely veto or 
approve the appointment. 

The provisions of Ordinance 29 were applicable only to cer- 
tain groups of officials, which were there enumerated. The list 
contained two main groups: officials entrusted with executive 
posts; and those ‘authorized to carry arms’ (police officers, po- 
licemen, customs officers, and the like). 

At the very beginning of its regime, in an insmiction of 10 
January 1920, the High Commission stipulated certain data that 
it desired concerning the personnel already employed; in each 
district the German administrative agencies were required to 
furnish the local representative of the Commission with exact 
information about their officials, in regard to sickness, furloughs, 
promotion, and the like. And Ordinance 54, of 29 October 1920, 
prescribed special forms to be used by the German authorities 
in informing the High Commission about the appointment of 
new officials. These not only asked the customary questions 
about birth, residence, religion, and previous positions, but also 
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inquired about the place of origin of the individual’s family and 
that of his wife; the answers to these questions enabled the High 
Commission to check whether the German Government was giv- 
ing preference to non-Rhinelanders in appointments in the occu- 
pied territory. 

On 17 February of the following year the Commission went 
further and required the German Government to indicate in 
each case its motives for making the appointment {Recueil . . . 
1923, p. 50). It is to be doubted, however, whether this resulted 
in any very helpful information, as the personnel files of the 
German officials were not at the disposal of the High Commis- 
sion and there was therefore no possibility of checking the 
statements. It was not until the Ruhr conflict had reached its 
most crucial stage that the High Commission (Ordinance 205) 
claimed access to the files of German agencies in the occupied 
territory—an essential measure for an efficient supervision of 
German administration. 

The question of the Germans’ right to appoint non-Rhineland- 
ers as civil servants in the occupied territory was related, of 
course, to the issue of separatism. The French accused the Ger- 
mans of concentrating on non-Rhenish appointments and thus 
trying to weaken the autonomous tendencies in the occupied 
territory. And the Germans believed that the occupying powers 
v/ished to exclude, or at least to discriminate against, non-Rhen- 
ish civil servants, in an effort to alienate the Rhinelanders from 
Prussia and even from the Reich. During the armistice period, 
General Fayolle had actually enacted an order (21 March 1919: 
Cornier, p. 42) prohibiting the arrival of non-Rhenish civil ser- 
vants in his zone of occupation, and tendencies in this direction 
were not unknown in the peace period (Dariac, p. 17). On 26 
January 1922 1922, No. I, p. 61) the High Commis- 

sion went so far as to declare that ‘no Rhineland official or em- 
ployee oi tht Reichsvermdgm^^^ [federal property ad- 

ministration] may be dismissed with a view to replacement by 
an official coming from non-occupied Germany.’ 
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This issue reached its sharpest expression in the conflict be- 
tween the Prussian Government and the High Commission in 
regard to personnel in the school administration. The Weimar 
Constitution required the schools to provide classes in religion, 
conducted in accordance with the faith of the pupils: only 
Catholic teachers were allowed to teach religion to Catholic 
children. For practical reasons elementary school teachers in 
Catholic districts were almost exclusively Catholics. After the 
conclusion of the peace treaty, certain predominantly Catholic 
eastern sections of Prussia had become Polish, and subsequently 
Boelitz, the Prussian Minister of Education and a right-wing na- 
tionalist, transferred the teachers from those areas to the pre- 
dominantly Catholic areas in the west, which were occupied by 
the Allies. The majority of these elementary school teachers, 
who had spent their lives in the center of Prussian-Polish an- 
tipathies, were among the most fanatic nationalists of all Ger- 
many. Not only were their pupils in the Rhineland educated in 
an ultra-nationalistic spirit, but also their chauvinism exercised a 
considerable influence on public opinion in the villages and 
smaller towns, particularly as the declining influence of the 
clergy meant, outside the big cities, an increasing influence of 
the teachers. 

But the Weimar Constitution provided, too, that the schools 
should pursue their purposes in a spirit not only of German na- 
tionality but also of international reconciliation. And early in 
January 1922 the High Commission, contending that the schools 
in the occupied territory did not observe this constitutional pro- 
vision as far as the spirit of reconciliation was concerned, cre- 
ated a special school committee to investigate the problem (an 
excerpt from this resolution is reprinted in Jourml dzi^ droit in- 
ternational^ 1922, vol. 49, p. 264). In the words of Tirard (p. 
96), 'the High Commission could not remain inactive . . . if at- 
tempts were made to restore a political regime which might 
prove dangerous from the point of view of the preservation of 
peace.’ The Germans declared, however, that the education of 
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children had nodiing to do with the security of the occupying 
armies, which was the only legitimate concern of the High Com- 
mission; and in a meeting of the Prussian diet, on 23 January, 
Boelitz defended the importation of the teachers on the ground 
that there was no place else to send them (Preussischer Landtag, 
I. Wahlperiode, 192 1-4, voL 5, p. 6428). Despite the possible 
dangers in this situation (dangers that were subsequently real- 
ized with the advent of the Nazis) the High Commission con- 
fined itself to the formation of a committee. 

But the High Commission’s assumption of veto powers, un- 
welcome as it was to the Germans, did not overturn the princi- 
ple of autonomy for the German administration in the occupied 
territory. Its exercise was intended to combine the principle of 
autonomy with that of supervision. As long as the occupying 
powers did not contend that the power to veto meant the power 
to appoint, far-reaching clashes were avoided. Only when the 
High Commission assumed the power to appoint officials— in Or- 
dinance 205, enacted on 31 August 1923, during the Ruhr con- 
flict— did its interference with German personnel policy become 
a problem of crucial political significance. A strict application 
of that ordinance (which was repealed on 22 October of the 
following year) would have endangered the political status of 
the Rhineland. 

A list of all Reich, state, and municipal officials whose ap- 
pointment was vetoed between i July 1922 and the beginning 
of the Ruhr conflict on 31 January 1923 reveals that during this 
time the High Commission objected to only nine teachers, five 
customs officials, two police officers, one railway official, and 
one official of the general administration {Remeil ... 1923, pp. 
45“6). The veto power, a necessary preventive against tenden- 
cies hostile to the aims of the occupation, was not a major point 
in the complaints of the Germans against the civil-servant policy 
of the occupying powers. 

The chief German grievance in this field concerned the dis- 
missal and expulsion of officials. The penalty of removal from 
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office, provided in Article 5 of the Rhineland Agreement for 
non-conformance with the ordinances, was stipulated also in 
Ordinance i, of 10 January 1920, which declared that for such 
disobedience 'Any German Authority . . . may, in addition to 
being liable to the penalties provided for an offence against an 
Ordinance of the High Commission, be suspended or deprived 
of his office.’ But Ordinance i also provided that these penalties 
were applicable to German officials who violated orders given 
by the military authorities; and for non-conformance with the 
ordinances it mentioned the additional penalty of expulsion from 
the occupied territory. And in Ordinance 29, enacted six months 
later, the High Commission went still further and declared its 
right to dismiss any German official if it regarded such action 
as 'necessary for securing the maintenance, safety or require- 
ments’ of the occupying powers. 

These criteria could, of course, lead to the dismissal of a Ger- 
man official even if he had violated no specific rule of occupation 
law. The more surprising, therefore, is the inclusion in Ordi- 
nance 29 of certain rules of procedure providing that when such 
disciplinary measures were contemplated the official should be 
served with 'definite and specific charges in writing’ and be given 
'an opportunity to present his defense.’ This grant of procedural 
due process would have been understandable if dismissal had 
still been restricted to instances of specific disobedience, but it 
was little more than a farce when dismissal was made possible 
for reasons of expediency. 

In view of the development from removal for specific viola- 
tions of ordinances to removal for considerations of expediency, 
it did not mean very much when it was declared in Ordinance 
93, on I July 1921, that disciplinary proceedings could be initi- 
ated also for non-compliance with any orders or decisions issued 
either directly by the High Commission or by its express au- 
thority. By this provision the High Commission’s local repre- 
sentatives were included in the establishment of direct super- 
vision of the German administrative system. 
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That removal from office had become a discretionary expedi- 
ent, and no longer a disciplinary procedure based on concrete 
facts and controlled by legal safeguards, is evident from the 
Momm affair. Tension between the occupation authorities and 
Momm, president of the Wiesbaden district, had existed since 
the beginning of the High Commission’s regime. He was held 
responsible for the Dorten 'abduction,’ and his personal relations 
with Mordacq, French commanding general in Wiesbaden, were 
very cool. On 4 July 1922, during a big parade of the Wies- 
baden republican parties and unions, occasioned by the assassina- 
tion of Rathenau, two German workers were killed by the po- 
lice. Similar clashes occurred in many cities of the unoccupied 
part of Germany in connection with these parades, evidence of 
the civil-war atmosphere that prevailed at that time throughout 
the country. But both Mordacq and Tirard declared, in public, 
that the events of 4 July made it essential that Momm be re- 
moved. 

The Prussian Government, the political parties in Wiesbaden, 
and the non-French members of the High Commission saw no 
sufficient reason for his removal. Not only was this an internal 
German affair, having no direct connection with the occupa- 
tion, but also, as a result of their own decision regarding the 
police administration, the occupying powers could not hold 
Momm responsible for a clash between German civilians and the 
German police; they themselves had declared that the district 
presidents, as officials of the state governments, had no responsi- 
bility concerning police questions in the occupied territory. The 
French, however, insisted, partly because the issue had mean- 
while become entangled in considerations of prestige. Unable to 
convince the majority of the High Commission that the events 
of 4 July were adequate justification, Tirard brought forth the 
argument of Momm’s inability to co-operate with the French 
occupation authorities. And on 14 Kugmt {Dokimeiue . . , 
voL I, p. 85) the High Commission informed the Reichskommis- 
sar that Momm had to be dismissed, because 'the maintenance, 
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security and requirements of the occupying armies are depend- 
ent to a considerable extent on the personality of the German 
officials in the occupied zone/ and 'the good relations which 
should exist between the occupation authorities and the German 
agencies might be impaired’ if Momm stayed in office. In his 
answer to the High Commission, on 22 August, the Reichskom- 
missar pointed out that Momm had been served only with 
charges concerning the events of 4 July; no opportunity had 
been given him to present his defense against the charges on 
which his dismissal had actually been based. But this protest was 
ignored. 

As district president, Momm was a political official, a repre- 
sentative of the Prussian Government. In German law political 
officials can be dismissed or suspended for reasons of political 
expediency. If the occupation authorities had based their case 
on this fact, and had restricted their arguments of 14 August to 
political officials, they would have remained on solid ground and 
would not have established a dangerous precedent for thou- 
sands of unpolitical civil servants. But the High Commission was 
not inclined toward such a method of reasoning. 

It is hardly possible to overstate the significance that republi- 
can Germany attributed to the legal provisions intended to pro- 
tect officials, employees, and workers from dismissal without 
cause. These provisions— which may be summarized in the for- 
mula that no person could be deprived of his job without due 
process of law— originated in the statutes governing the bu- 
reaucracy. German civil servants, appointed for life and entitled 
to pensions, could be dismissed from office only through court 
proceedings which were characterized by the same legal guar- 
antees as criminal proceedings. And even if the official was found 
guilty, the court, rather than ordering his dismissal, could im- 
pose an administrative penalty, such as a fine. Through the pos- 
sibility of such penalties, discipline could be maintained with- 
out infringing on the official’s right in his job. 

These principles, which dominated the legal thinking of the 
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broad masses of the German population, must be borne in mind 
in order to understand why the Germans reacted so vehemently 
to the civil-service policy of the occupation authorities. The 
representatives of occupying powers, educated under different 
economic, social, and legal conditions, are likely to be wholly 
unaware of the sensitiveness toward certain of their measures on 
the part of the population of the occupied country, Under the 
peculiar conditions of legally governed military occupation, 
comparative law ceases to be the hobby of a few scholars and 
becomes a matter of vital importance for the handling of deli- 
cate questions of government and administration. The civil- 
service policy of the High Commission is ample evidence that 
during the Rhineland occupation the occupying powers lacked 
understanding of ideas that the Germans considered progressive, 
social, and truly democratic. 

No administrative penalties were at the disposal of the High 
Commission in the field of general civil administration. In this 
field only three punitive procedures were possible, all of them 
drastically stronger than ordinary administrative penalties. A 
German civil servant, like any other resident of the occupied 
territory, could be subjected to court proceedings for violation 
of an ordinance, if the ordinance so provided; in that event, due 
process of laiv was adequately guaranteed. And a civil servant 
could be dismissed by the High Commission, under the condi- 
tions that have been described above; in that event due process 
was formally provided for, but in practice it was almost mean- 
ingless. And finally, a civil servant could be expelled from the 
occupied teiTitory— again not only for violating an ordinance 
but also for endangering the ‘maintenance, safety or require- 
ments’ of the troops; in that event there w^as no legal protec- 
tion whatever. 

The penalty of deportation was applicable not only to civil 
servants but also to all ‘dangerous individuals.’ It was mentioned 
in Ordinance i as a possible punishment of any ‘German author- 
ity’ who disobeyed an ordinance, but Ordinance 3 declared that 
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my person might be expelled If it appears to the High Com- 
mission that the presence of the person in the Occupied Terri- 
tories is dangerous to the maintenance, safety or requirements 
of the troops of occupation, or to the interests of public order.’ 

In its note of 12 January 1920, the German Government pro- 
tested that the deportation provisions were violations of the 
Rhineland Agreement, for they replaced regular court proce- 
dures by irregular executive procedures. And less than a week 
later, on 17 January, the question was discussed in the German 
National Assembly (Nationalversammlung, vol. 332, pp. 4466-8). 
Said Erich Koch, Minister of the Interior: 'The civil liberties of 
the Rhenish population are curtailed by no provision more seri- 
ously than by the rules concerning deportation . . . No ex- 
amination of the facts, no evidence, is required. Deportation is 
not inflicted ^ter a court procedure and a verdict, but rather 
instead of a court procedure and a verdict.’ The ordinances of 
10 January, he declared, would in fact inaugurate a 'perpetual 
state of siege’ for the occupied territory. Peter Spahn, a leader 
of the Catholic party and one of the highest judges of Germany, 
asserted that these ordinances 'represent a regress from the sit- 
uation that existed during the armistice period, because they 
subject the whole of public and private life in the occupied ter- 
ritory to the arbitrary discretion of the High Commission.’ 

At that time, just one week after the regime of the High Com- 
mission had replaced the armistice administration, it was rather 
early to make such statements. But notwithstanding their exag- 
gerations the speeches of Koch and Spahn are noteworthy, if 
for no other reason than that they drew the attention of the 
German public to basic problems of the peacetime occupation. 

No exact figures are available on the number of German resi- 
dents who were deported from the Rhineland during the various 
periods of the occupation. The potential significance of the ex- 
pulsion provisions is evident, however, from a detailed list pub- 
lished by the German Government in 1925, according to which 
41,808 officials were deported during the Ruhr conflict (Dohi- 
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mente . , . voL i, p. 92). In the armistice period, according to 
Koch’s speech of 17 January, the French had deported 76 of- 
ficials and the Belgians 12, whereas the American and British 
military authorities had made no use of their powers of expul- 
sion. Even if the figure for the pre-Rulir peace period was no 
higher than this, the implications of the deportation powers were 
by no means negligible. Figures can hardly express the full sig- 
nificance of the problems involved. 

The uncontrolled power of the High Commission to deport 
civil servants as well as ‘dangerous’ persons, without procedural 
guarantees, makes it clear that in a zone occupied by foreign 
armies martial law conditions can exist even if such a state has 
not been explicitly declared. From a psychological point of 
view, the coexistence of two systems of government—a rule of 
arbitrariness and a rule of law— is probably harder to endure 
than an outright rule of martial law. Under a state of siege, life 
is wholly controlled by considerations of expediency; no stand- 
ards exist by which the acts of the government might be judged. 
But if legal procedures are presumably respected, extra-legal 
measures appear arbitrary and the activities of the courts hypo- 
critical The deportation provisions and their application by the 
High Commission indicate that in reality the rule of law had not 
been substituted for the martial law plan of the Supreme War 
Council. The solution of the Loucheur committee had been 
converted into a mixed system of law and lawlessness. 

Public Utility Administration 

The problems that were solved somewhat arbitrarily in the 
field of general administration were handled with careful legal- 
ity in the field of public utilities. In order to meet the practical 
requirements of occupation the High Commission, by statute and 
practice, so amplified and modified the Rhineland Agreement 
that its control over general German administration became not 
greatly different from its control over the vital public utility 
agencies. But in this process it neglected the safeguards and 
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realistic procedures characterizing public utility administration, 
which had been regulated from the beginning, and with careful 
attention to the problems involved. 

Occupation authorities must be able to rely without question 
on the functioning of these more technical agencies, and the 
Rhineland Agreement, supplemented by diplomatic correspond- 
ence and Ordinance 6 of the High Commission (10 January 
1920), provided a realistic solution for the administration of 
railways, postal service, telephone and telegraph service, navi- 
gation and highway facilities, gas, water, and electricity works. 
In Germany all these public utilities had been operated for 
decades by the Government— by the Reich itself (postal, tele- 
phone, and telegraph services), the states (railways and naviga- 
tion facilities), or the municipalities (gas, water, electricity, and 
highways) . Thus in regulating them the occupying powers were 
not confronted with the problem of reconciling private interests 
with military necessities. 

The following discussion of control in this field is concerned 
primarily with the railway (including tramway) administration. 
But control of postal, telephone and telegraph, navigation, and 
highway facilities followed very closely the pattern set forth 
for the railways. And except for certain precautions against 
strikes, the High Commission enacted no specific rules concern- 
ing the gas, water, and electricity enterprises. 

During the armistice period. Marshal Foch had exercised full 
authority over all means of communication, and the Supreme 
War Council proposed that this complete military control be 
retained after the ratification of the peace treaty. The Loucheur 
committee did not accept this proposal. By the Rhineland Agree- 
ment the civil-service officials of these agencies, like the officials 
of the more general administrative bodies, were obliged ‘under 
penalty of removal’ to conform with the ordinances of the High 
Commission. In addition, however, they were required to obey 
‘any orders given by or on behalf of the Commander-in-Chief 
of the occupation armies ‘for military purposes’ (Articles 10-12); 
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this provision applied not only to officials but also to all em- 
ployees and workers in the communications services. It is of 
particular significance that the jurisdiction of. the army was ex- 
plicitly restricted to orders issued ‘for military purposes.’ 

As the Germans realized at once, this formula represented a 
decisive improvement for them over the situation that had ex- 
isted during the armistice period. In its notes of 12 July and 
7 August 1919, the German Government emphasized that ac- 
cording to this provision the administration of the technical pub- 
lic agencies would be in the hands of German officials and the 
German personnel of these enterprises would no longer be gen- 
erally subordinate to the military authorities. The Allied diplo- 
matic note of 14 October recognized the German interpretation 
and stipulated several principles regarding railway administra- 
tion. In almost all important points the railway occupation law 
of the peace period was based on this document. 

The 14 October note declared that the civil administration of 
the railways should rest with the German authorities. German 
civil-service statutes and labor law were to be applicable to the 
personnel of the railways, and future statutes in this field were 
not to be subject to extraordinary limitations by the occupying 
powers; it is of special interest that the right of the railway 
personnel to be represented by its unions and workers’ councils 
was explicitly recognized. An Inter- Allied Railway Commission 
was provided for, in accordance with a German suggestion that 
a specific body be created to serve as agent of the military high 
command; by creating this intermediary agency the Allied note 
followed the intention of the Rhineland Agreement to prevent 
direct relations between the military authorities and the German 
civilian authorities. Railway subcommissions were to be formed, 
which w'ould take over the functions of the line commandants’ 
of the German military railway system— a good example of tech- 
nical co-ordination of occupation agencies with the administra- 
tive system of the occupied territory. It was even suggested that 
the Germans should appoint a delegate who should serve for the 
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Railway Commission, just as the Reichskommissar did for the 
High Commission, as liaison ofScer with the German admin- 
istrative agencies. 

The principles laid down in the 14 October note were not 
disputed by the Germans. They were codified in Ordinance 6 
on 10 January, and one month later, on ii February 1920, the 
High Commission declared that the German delegate should 
have all powers necessary for the execution of the orders trans- 
mitted to him by the Railway Commission (Recueil . . . 1923, 
p. 369). This institution of a special delegate to represent the 
German agencies before the Railway Commission worked so 
satisfactorily that the same principle was soon extended to the 
telephone and telegraph administration (Ordinance 15, 18 April), 
to navigation problems (Ordinance 17, i April), and to the 
maintenance of roads in the occupied territory (Ordinance 33, 
5 August). Thus the military authorities exercised their powers 
of command through two intermediaries: a civilian agency of 
the occupation authorities; and special delegates of the occupied 
country. All possible safeguards were taken to avoid clashes be- 
tween the occupying armies and the agencies of Germany. 

In addition to the device of intermediary agencies, and to the 
fact that the occupation authorities’ right to issue concrete or- 
ders was restricted to matters of military significance, there was 
another particularly noteworthy characteristic of the public 
utility regulations— noteworthy especially in view of the situa- 
tion in the field of general administration. This was the provision 
in Ordinances 6, 15, 17, and 33 that the special commissions had 
the right to 'impose, or call upon the German authorities to im- 
pose, any penalties provided for by the Germa regulations.’ 
Thus in this field the occupation authorities had at their dis- 
posal not only the three penalties of court procedures, dismissal, 
and expulsion, but also the highly important penalty of admin- 
istrative procedures, which was not merely an additional means 
of punishment but also a protection of the officials from arbi- 
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trary measures and an intelligent adaptation to the legal tradi- 
tion of the occupied country. 

In the administration of public utilities, problems arose, of 
course, and had to be coped with. But these, on the whole, were 
problems of labor relations, arising out of the social unrest and 
economic disorganization of the period; they were not clashes 
on the fundamental principles of administrative procedure. Early 
in 1922, when a strike seemed inescapable, Degoutte suggested 
that the whole railway system be subjected to military control, 
but this proposal was frustrated by the energetic opposition of 
General Allen {Journal, p. 316). On the whole, it is no exaggera- 
tion to say that the regulations on railway questions resulted in 
perfect collaboration. The German protest note of 12 January, 
wliich subjected to such bitter criticism all the other ordinances 
enacted on 10 January, did not even mention the provisions of 
Ordinance 6. Until the time of the Ruhr conflict, there were 
no difficulties whatever in the administration either of the rail- 
ways or of the other communications agencies. Indeed, so scru- 
pulously did the railway officials obey orders that they even co- 
operated in the railway activities connected with preparations 
for the occupation of the Ruhr (Le Trocquer, p. 271); not until 
their own government proclaimed the policy of passive resistance 
did they change their attitude. 

LiVBOR 

After 1918, labor relations in Germany were increasingly reg- 
ulated by legislation. Provisions of public law governed such 
matters as the length of the working day, the resort to concilia- 
tion and arbitration, the operation of works councils, collective 
agreements, public employment offices, unemployment insur- 
ance, the protection of minors and women. This trend toward 
a replacement of the labor contract as an institution of private 
law by 'the job’ as an institution of public law may be described 
as a development 'from contract to status’; it has become even 
stronger under the Nazi regime. 
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But labor questions regarding German workers were a matter 
of concern to the High Commission only in two respects: first, 
if labor relations had a bearing on the maintenance of public 
order; and second, if German nationals were employed by mem- 
bers of the occupying forces.^ The first situation called for a 
definition of the High Commission’s attitude toward strikes and 
lockouts, especially in public utilities; the second called for a 
decision on how far the occupation authorities themselves, as 
employers, would conform with the requirements of German 
labor legislation. 

Regulations governing strikes by German workers, and lock- 
outs by German employers, were laid down by the High Com- 
mission in Ordinance 5, of 10 January 1920. The provisions of 
that ordinance referred primarily to coal mines and public utili- 
ties (railways, telegraphic, telephonic and postal services, navi- 
gation, and gas, electricity, and water works). By decision of 
the High Commission, however, they could be extended to any 
other undertaking that was ‘necessary for the maintenance, 
safety, or requirements’ of the occupying armies. 

Ordinance 5 declared that no strike or lockout could take 
place until the dispute had been submitted to the conciliation 
authorities prescribed by German law. But it also provided that 
the decision of such authorities could be appealed before a board 
of conciliation appointed by the High Commission. In provid- 
ing for such boards the Commission adopted the basic ideas of 
the American conciliation boards of the armistice period. Ordi- 
nance 5 declared that these bodies should be composed of a 
president, two members, and four German assessors (wo repre- 

“ The limitation of the High Commission's jurisdiction in labor questions 
was emphasized early in 1920 by the American representative on the Com- 
mission, in connection with a dispute on whether the works council statute 
was to be admitted in the occupied territory. Maintaining that there was 
nothing in the Rhineland Agreement that allowed the High Commission 
to interfere with industrial affairs unless the armies were actually threat- 
ened, Noyes succeeded in overcoming a French plan to veto the enactment 
of that statute. (These facts are based on information received from xVlr. 
Noyes.) 
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senting the employers, two the employees); in Ordinance 53 
(15 October 1920) the four assessors were replaced by four rep- 
resentatives, or delegates, who were ‘entitled to be present at 
the discussions of the board and to be heard by it,’ but this 
change had little practical significance. 

Unlike their American prototypes, the peacetime conciliation 
boards served only as appellate bodies. The only compulsory ele- 
ment in the provisions governing resort to them was the require- 
ment that disputes be first taken before whatever conciliation 
authorities were provided by German law. In 1920 the German 
attitude toward labor arbitration was still in process of forma- 
tion. A provision of the demobilization decree of 12 February 
1920 (Reichsgesetzblatty 1920, p. 218) was interpreted as giving 
the Minister of Labor the authority to declare binding the ver- 
dict of an arbitration board; this interpretation was upheld by 
the Reichsgericht on 7 March 1922 (104 RGZ 17 1). Meanwhile, 
on 10 November 1920, the German Government made the resort 
to arbitration compulsory in all public utilities {Reichsgesetz- 
Matt, 1920, p. 1865), and declared that if the verdict was not 
accepted, a stipulated period of time had to elapse before a 
strike or lockout could be resorted to. These regulations were 
not, however, of great concern to the High Commission, as that 
body was interested not in the determination of wages and hours 
but in the maintenance of public order. 

Negotiations before the occupation boards of conciliation 
were intended to provide a ‘cooling off period.’ Their decision 
was not compulsory, nor were they empowered to prohibit labor 
conflicts. But if their services were not successful, the strike or 
lockout could not occur until the expiry of a week after written 
notice of the intended action had been received by the relevant 
local representative of the High Commission. Ordinance 107, 
enacted on i March 1922, at the time of a railway strike, gave 
the High Commission much more far-reaching powers in regard 
to labor conflicts, but the provisions of that ordinance were 
never put into practice. 
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According to TMallet (pp. 55-77), eight cases were settled by 
the conciliation boards before the time of the Ruhr conflict 
(three railway disputes, one streetcar, one heavy industry, two 
mining, one public building), the most important of the cases 
involving about 20,000 workers (A. L, p. 260). Max Gottschalk, 
Belgian representative on such boards, has said that proceedings 
before them were entirely amicable and satisfactory. It is note- 
worthy, however, that rather than resort to these boards ‘em- 
ployers and employees earnestly attempted to reach an agree- 
ment or to appeal to the ordinary German arbitration instances’ 
(Schmitz, p. 312). In fact, the disinterest of labor contrasts 
sharply with the emphasis laid on the conciliation boards in 
many publications of the occupying powers. As soon as the Ger- 
man administrative machine was able to prevent the outbreak 
of labor conflicts in vital industries the function of these boards 
disappeared. 

Quite different issues were involved in the labor relations in 
which the occupation authorities themselves participated as em- 
ployers. The idea of ‘complete self-administration’ for Germany 
called for a correspondingly complete autonomy for the occupy- 
ing forces, but this hope of separation, one from the other, was 
of course impossible of fulfilment. Once the occupation authori- 
ties began to participate actively in the administration of the oc- 
cupied territory it was inevitable that they began to use the 
services of German nationals. The latter were employed mainly 
as clerical workers and servants, but also, to some extent, as con- 
struction workers. 

Implicit in this situation was the question whether German 
employees of the agents of foreign sovereigns retained the privi- 
leges granted them in German public law. The High Commis- 
sion dealt with this matter in Instruction 18 of 21 September 
1922, which exempted the occupation authorities from ‘any obli- 
gation prescribed by German law in respect of employers.’ This 
ruling excluded not only the application of the public law pro- 
visions of German labor legislation but also the application of 
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private law regulations concerned with such matters as damages 
for breach of contract— in spite of the fact that according to 
general principles of conflicts of law, a contract concluded in 
Germany, to be fulfilled by both parties in Germany, is con- 
trolled by German law. 

The records show no evidence that this issue was ever taken 
before the courts, but the same question, in quite different at- 
tendant circumstances, was dealt with in a very interesting deci- 
sion of the German Supreme Labor Court at a much later time, 
when the last soldiers had left the Rhineland. On 28 January 
1931, that court decided a case (7 RAG 301) in which the issue 
was whether a Russian commercial agency in Germany was 
obliged to conform with the German statute governing works 
councils. The Russian agency contended that since it was a part 
of the sovereign Russian state it was not subject to the public- 
law provisions of German labor law. The court decided other- 
wise, basing its decision on the fact that special international 
treaties existed between Germany and Russia, which regulated 
this question. Obiter dictzm'i, however, the court expressed the 
opinion that in the absence of such special international agree- 
ments, agencies of foreign sovereigns would not be subject to 
German public law provisions concerning labor relations. 

In spite of the fact that the question seems not to have become 
a serious one in the Rhineland, some of the implications of In- 
struction 18 are worth a brief consideration. If labor contracts 
between the occupation authorities and German nationals were 
not subject to German law, by what law were they regulated? 
Instruction 18 did not answer this question, but the attitude of 
its framers is suggested in its provision regarding wages: the 
wages of these employees were to be fixed either by amicable 
agreement or, for requisitioned services, by the Assessment Com- 
mission. Thus both collective agreements and the regular Ger- 
man arbitration boards were ruled out, and even the special con- 
ciliation boards of the occupying powers were not given au- 
thority. Entrustment of labor questions to the Assessment Com- 
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mission, on which appointees of the occupying powers were in 
the majority, meant in effect that those powers took upon them- 
selves the right to dictate the labor conditions of their employ- 
ees. These workers had no legal protection whatever. 

Only in one point did Instruction 18 contain a constructive 
solution of the problems involved. The German employees’ rights 
to social insurance were protected by an ingenious provision ac- 
cording to which their wages were paid not directly to them- 
selves but to the municipality in which the services were ren- 
dered. The municipality, serving as a kind of intermediate em- 
ployer, had the responsibility of paying the social-securities dues 
to the respective social institutions, and of seeing that the em- 
ployee punctually received the remainder of his wage. This in- 
teresting legal device of an ‘intermediate employer’ might well 
have been extended to other aspects of the labor relations be- 
tween the occupation agencies and their German employees. 
No direct contractual relations between these two groups would 
have existed if the municipality had employed the workers and 
then provided the occupation agencies with their services. Also, 
this solution would have permitted a clear distinction between 
free workers and those whose services were requisitioned. 

The employment of German nationals by agencies of the oc- 
cupying powers gave rise also to two other problems not con- 
nected with labor relations. The first was how the interests of 
the occupation authorities were to be protected from possible 
abuses by the German Government in its exercise of public 
power over its own nationals. This will be dealt with in the next 
chapter, in connection with the partial exemption of such Ger- 
man employees from the criminal jurisdiction of their own 
courts. Provision for such partial exemption, as a measure of 
self-protection for the employer, is an indispensable part of oc- 
cupation law, even if the occupying forces refrain from the 
slightest disposition toward abuse of their powers. 

Another problem connected with this situation was the pro- 
tection of the employees themselves, from their own government 
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and their co-nationals, in the event of any attempt to ostracize 
or boycott the co-operative elements of the population. This 
will be discussed presently, in connection with the broader ques- 
tion of 'collaborationists’ in general. It may be noted here that 
the protection of those whose collaboration is based on a regu- 
lar labor contract raises less serious issues than the protection 
of those who render services not controlled by provisions of 
private or public law. 

Social and Economic Organizations 

The question whether the Rhenish population should have an 
opportunity to express its wishes and attitudes regarding social 
and economic matters, through representatives in autonomous 
organizations that would have direct relations with the High 
Commission, was wholly overshadowed by considerations of 
high politics. The chief proponent of the idea was Maurice Bar- 
res, whose sponsorship was sufficient to discredit the plan in 
Germany. German suspicions wtrc strengthened after the Man- 
chester Guardian (2 November 1922, and 5 March 1923) had 
revealed the Dariac Report, a secret report by members of the 
French parliament, contending that the Ruhr as well as the 
Rhineland should be subjected to occupation, and proposing the 
establishment of an independent Rhenish parliament. Any idea 
of creating special political, social, or economic institutions for 
the occupied territory was regarded by the Germans as a dis- 
guise for separatist machinations. 

In the first months of 1921, Tirard arranged a few meetings 
between the High Commission and representatives of the Ger- 
man clergy, press, and universities; a few" months later similar 
conferences took place with representatives of the various pro- 
fessions, and of business and agriculture, and finally with spokes- 
men of labor (Allen, Occupation^ pp. 233-46). But discussion of 
political problems was not acceptable in these meetings, and in- 
deed, as Allen remarked, though he had at first been sympathetic 
with the idea, it was difficult to see why these conferences were 
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arranged at {Journdj p. 184). The German participants were 
strongly suspicious. 

Opposition to the creation of special institutions that should 
act as representatives of the Rhenish population did not exclude 
the formation of special committees for this purpose within the 
existing organizations. But this, too, failed to go very far. At- 
tempts to establish a basis for economic representation foundered 
on the controversy whether the political authorities, as desired 
by labor, or the economic organizations, as desired by the in- 
dustrialists, should serve as spokesmen in dealings with the High 
Commission (see Strobe], pp. 77-85). These struggles reflected 
the divergent attitudes of labor and big business toward the 
problem of business and government— an antagonism that domi- 
nated the political scene in Germany during these years. 

The Collaborationists 

Events of recent years have given the term ‘collaborationist’ 
an opprobrious connotation. But it should be remembered that 
in circumstances different from those of Nazi occupation resi- 
dents who co-operate with the regime of occupying powers are 
not necessarily Quislings. The significance of the term depends 
on the nature of the regime and the purposes that motivate co- 
operation with it. 

One of the basic ideas of the framers of the Rhineland Agree- 
ment was to isolate completely the occupying armies from the 
population of the occupied country. After the ratification of the 
peace treaty, the function of the occupying armies was to be re- 
duced to mere presence. But from what has already been said 
it is abundantly clear that military occupation without contacts 
between the occupying forces and the resident population is im- 
possible. During the Rhineland occupation, in its peace period 
as well as in its armistice period, there were political contacts 
between the occupying forces and separatist elements within 
the occupied territory; and economic contacts between business- 
men sponsored by the occupation authorities and businessmen 
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of the Rhineland; and also personal contacts between members 
of the occupying armies and the resident population. 

For the most part, personal contacts raised no issues of col- 
laborationism, and thus in the present context they may be dealt 
with very briefly.® It was primarily in the matter of sexual rela- 
tions between soldiers and German girls that personal contacts 
constituted any problem at all. This question was handled quite 
differently by the different occupying forces. The French mili- 
tary authorities had no objection to intimate relations between 
their soldiers and the female inhabitants of the Rhineland; the 
Americans tried to prevent them by means of disciplinary meas- 
ures and penalties (Hunt, pp. 179-84). As for prostitution, it 
was regulated and controlled by the French and Belgians, out- 
lawed by the Americans and British. Women who solicited or 
had illicit sexual intercourse with the soldiers were treated by 
the American authorities as ‘vagrants,’ liable to sentences of two 
to six months in jail; imposition of the sentence was subject, 
however, to the approval of the military commandei*. Tht Brit- 
ish regulations provided that the military police had the right 
of arrest if German prostitutes violated the German police ordi- 
nances. French and Belgian regulations were concerned with de- 
tails regarding open houses and other matters of control. No 
common policy could be adopted by the High Commission with 
respect to these questions; each army determined its procedure 
independently (the regulations of the American and British 
armies were published in the Gazette^ 1921, Nos. iii-iv, pp. 106-7; 
see also Hunt, pp. 83 and 127-30). 

But even in the sex question the issue of collaborationism was 
not entirely absent. It arose for the first time immediately after 
the conclusion of the armistice. German peasant boys had cut 
the hair of a German girl who had had intercourse with French 

3 Particularly interesting material on personal aspects of the Rhineland 
occupation is presented in an article by George Boas (pp. 542 ff.). Dr. 
Boas served as an officer in the American army of occupation, and he has 
combined with his own views those of a present colleague of his, who 
witnessed the same events as a boy in Germany. 
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soldiers, had beaten her, and compelled her to walk through the 
streets of her native village with a placard indicating her crime. 
The French threatened to penalize the Burgermeisters of the 
villages involved if the boys were not handed over to the French 
military authorities. The latter did not recognize the German 
point of view, that quarrels between German boys and girls were 
an internal German affair, and that military courts had no power 
to punish Germans for misdemeanors committed against other 
Germans. On the contrary, the French interpreted the incident 
as a disturbance of public order (Schweisguth, p. 109). 

Also on the more important question of political and eco- 
nomic contacts the four armies of occupation took different po- 
sitions, as was evident from the earlier remarks on separatism 
and the ‘hole in the west.’ The American attitude may be classi- 
fied as ‘isolationist,’ the French as ‘interventionist.’ The British 
attitude was an approximation to the American, although it was 
not enforced so rigorously; the Belgian an approximation to the 
French. As a result of the isolationist attitude of the American 
occupation authorities, the question how collaborationists should 
be protected was almost non-existent in the American zone. It 
was a matter of considerable significance in the territory under 
French supervision. 

The Rhineland Agreement made no mention of the collabora- 
tionist problem~an omission that was due not to negligence, 
however, but to the fact that the framers of that document were 
attached to the liberal philosophy of non-mterventionism. And 
the first ordinances dealt with it as a matter of the past. In Ordi- 
nance 2, which provided that ‘no judicial proceedings shall be in- 
stituted or continued and no punitive measures shall be taken’ 
against anyone for political, economic, or administrative col- 
laboration during the armistice period, the High Commission 
intended to close a chapter of the past rather than to proclaim 
principles for the future. In practice, however, these immunity 
provisions made it possible to exercise a far-reaching control over 
the activities of the German courts, by enabling the Fligh Com- 
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mission to prevent the German authorities from inflicting penal- 
ties upon those whom it was willing to protect. 

In Ordinance 90, enacted on 16 June 1921 (see Appendix 11 , 
below), the High Commission went farther in protecting those 
who had rendered services to the occupation authorities. 
Through that ordinance it empowered itself to decide, at will, 
any criminal, civil, administrative, or disciplinary cases in which 
collaborationist problems were involved, for it provided that by 
its own decision jurisdiction in such cases could be vested in it- 
self rather than in the regular German courts or administrative 
agencies. Ireton has said (p. 465) that ‘this is perhaps the one 
ordinance of the Commission open to question as to its constitu- 
tionality,’ for it represented an ‘unauthorized divestment of Ger- 
man jurisdiction’ and had no plausible connection with the main- 
tenance, safety, and requirements of the occupying forces. 

This position was taken also by the Reichskommissar, in his 
protest of 24 June {Dokuinente . . . vol. 2, pp. 8-9). But on 17 
July Tirard answered that Ordinance 90 represented only an 
adaptation of the German administration to the needs and cir- 
cumstances of military occupation, in the meaning of Article 5 
of the Rhineland Agreement. This argument is not legally ad- 
missible. A substitution of administrative measures of the occu- 
pant for court activities of the occupied country cannot be clas- 
sified as ‘adaptation’; it is rather a structural change. Ordinance 
90 gave the High Commission a general power of annulment, 
and potential jurisdiction in all fields of law and administration. 

The effect of these ordinances on proceedings before German 
courts will be discussed in the following chapter, in connection 
with the broader problem of judicial relations between the Gei"- 
mans and the occupying powers. But the ordinances influenced 
the operation of administrative as well as criminal law, and it is 
their implications for administrative measures of discipline that 
should be pointed out in the present context. 

The methods of influencing the German civil-service person- 
nel policy that were discussed above concerned only the power 
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of the occupation authorities to remove or prevent the appoint- 
ment of German officials whom they considered unfit for ad- 
ministrative functions under the peculiar conditions of occupa- 
tion. Ordinance 90 dealt with the opposite situation, for it as- 
serted the right of the occupation authorities to prevent the dis- 
ciplining or removal of ojSBcials whom they considered particu- 
larly fit for such functions. It could be said that this ordinance 
supplemented the power to veto appointments by the power to 
veto dismissals and administrative penalties. 

This latter power has great potential importance in any occu- 
pation regime, because administrative penalties, unlike criminal 
and civil-law penalties, depend almost entirely on discretion: 
an official who violates the code of behavior laid down for his 
group can be subjected to administrative penalties. Occupation 
authorities depend on the co-operation of the agencies of the 
occupied country, but if the highest authority of that country 
is able to stipulate, by means of disciplinary procedures, what 
is the ‘proper’ attitude of its civil servants in their relations with 
the occupation authorities, it is able to dictate the forms and 
methods of communication between the two groups. It may 
even go so far as to sabotage all attempts of the occupation au- 
thorities to overcome the mistrust that is likely to characterize 
relations between the two groups at the beginning of a military 
occupation. Thus there is a close relation between protection of 
collaborationists and control of the personnel policy of the oc- 
cupied country. 

The seriousness of this problem depends, of course, on the 
attitude of the occupied country. If government and administra- 
tion are conducted by responsible persons, who want to co-op- 
erate with the occupying powers because of a mutual desire for 
harmony and for a lawful adherence to the conditions of the 
occupation agreement, there can be no occasion to protect col- 
laborating officials from punishment. But the problem becomes 
vitally important if there is bad faith on either side, or if the 
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population of the occupied country is swept by a nationalistic 
hysteria which leads it to defy the acts of its own officials. 

At the time of the Rhineland occupation, German civil-service 
personnel policy was in the hands of responsible governments, 
in Berlin and the state capitals, and as a whole the population 
accepted the principles and conditions of the occupation. In that 
situation Ordinance 90 had only a limited significance, at least 
in the period before the troubles in the Ruhr. To be sure, there 
were instances not only in the field of criminal law but also in 
the field of administrative law (see, for example, Recueil . . . 
1923, p. 343) in which the Germans instituted proceedings 
against persons whom the occupation authorities deemed deserv- 
ing of protection. But in most such cases the occupation authori- 
ties themselves had at best an uncertain justification, because the 
collaboration that they protected was a collaboration in political 
and economic activities that were quite outside the accepted 
principles of the occupation. 

The situation would have been quite different if a Nazi type 
of regime had existed at the time of the Rhineland occupation. 
Under those conditions the principles contained in Ordinance 90 
would have been an essential means of self-protection against at- 
tempts to replace responsible ofiScials by irresponsible dema- 
gogues. If the democratic process is not functioning in the occu- 
pied country, the occupying powers cannot afford to neglect the 
exercise of a dual control over civil-service personnel policy- 
prohibiting not only the appointment of sabotaging officials but 
also the disciplining or dismissal of co-operative officials. 

In such a situation, however, it is particularly essential that the 
occupying powers conduct themselves in such a way that they 
have the confidence of the resident population. Otherwise they 
cannot rely on the sincerity of any co-operation they may be 
given, and they will find themselves confronted with ‘protection’ 
cases that are not only difficult to justify but in some instances 
even unwelcome. 

One example, though it occurred later than the period under 
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review here, may be cited as illustration of the tangled ramifica- 
tions inherent in the encouragement of collaborationist activi- 
ties that outrage the nationals of the occupied country. At the 
time of the Ruhr struggle, Dorten, of separatist fame, was sued 
by his former maid for support of her illegitimate child (Doku- 
mente . . . vol. 2, p. 51). It was a matter in which the occupa- 
tion authorities had no right to interfere, but the moral reputa- 
tion of the defendant was to a certain extent connected with the 
prestige of the French occupation army; moreover, in view of 
the circumstances it was quite possible that the charge was 
merely an effort to exploit the public feeling against Dorten. 
Thus the High Commission interrupted the proceedings by re- 
quiring the Wiesbaden municipal court to send the files to Cob- 
lenz in order that it might check the case. When it decided, after 
many months, that the proceedings might continue, the defend- 
ant had left Germany. Continuation of the case was then mean- 
ingless for the plaintiff. And the High Commission found that 
the second horn of its dilemma was no better than the first, for 
the public, taking it for granted that Dorten was guilty, was in- 
censed that foreign authorities had enabled him to escape the 
consequences. 

Even with the most exemplary behavior, a future occupation 
regime in Germany, confronted with so many difficult tasks, will 
find that one of the most difficult is that of distinguishing be- 
tween those collaborators who are motivated by opportunism 
and the desire to hide their past and keep their jobs, and the 
truly sympathetic elements of the population who realize that 
the future of their country depends upon the gradual recon- 
struction of a decent administration and the rebirth of respon- 
sible autonomous groups. The necessary protection of the re- 
sponsible collaborators should not be jeopardized by a use of 
this power for dubious ends. 


VII 


Administration of Justice 


T he Rhineland Agreement dealt very briefly with questions 
concerning the administration of justice in the occupied ter- 
ritory, its entire text on such matters being contained in four 
short paragraphs (Article 3c, d, e, and Article 4). It was there- 
fore necessary for the High Commission to provide the detailed 
regulations that would govern the problems of judiciary and 
police, and this it did in its long and highly controversial Ordi- 
nance 2, of 10 January 1920. Ordinance 2 was of course supple- 
mented and amplified in various later ordinances and regulations, 
but it represented the basic principles of the occupation authori- 
ties on this question. 

Various fundamental provisions of this ordinance were hotly 
contested by the German Government and by German jurists, 
and some of the objections were not without a certain formal 
validity. But the root of the trouble, here as in the matter of 
the local representatives, lay in the fact that the well-meaning 
Rhineland Agreement was not an effective instrument for a mili- 
tary occupation after a total war. By its inexactness and its 
omissions it enabled the High Commission to assume practically 
unlimited power, and enabled the Germans to protest, with tech- 
nical justification, against proper and essential actions of the 
Commission. 

■ JURISMCTION OF MiLIT^ TRIBUNALS AND GeRMAN CoURTS 

In organization and actual functioning, there was little differ- 
ence between the occupation courts of the armistice period and 
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those of the peace period. The military tribunals remained as 
the judicial instruments of occupation government. 

On the question of court powers, the Rhineland Agreement 
contained only three short provisions (Article 3c, d, e): ‘The 
German courts shall continue to exercise civil and criminal juris- 
diction,’ except that the armed forces, and the persons accom- 
panying or employed by them, %hall be exclusively subject to 
the military law and jurisdiction of such forces,’ and that any- 
one ‘who commits any offence against the persons or property 
of the armed forces . . . may be made amenable to the military 
jurisdiction of the said forces.’ The first of these exceptions is 
self-evident, as a general principle; the second is remarkable not 
because of its content but because of its omissions. If literally 
interpreted, it would afford the armies no protection from at- 
tacks directed against their existence, their inner structure, or 
their honor, or from actions, such as disturbances of public or- 
der, which might indirectly threaten their security. 

Indeed, this conclusion was actually drawn by the German 
jurist Karl Heyland, theorist on Rhineland occupation law. Hey- 
land declared {Die Rechtsstellung . . . p. 165) that according 
to the Rhineland Agreement, crimes of Germans directed 
against the existence or security of the occupying armies— such 
as conspiracy in a mutiny of the soldiers, or the cutting of tele- 
phone or telegraph lines— could be handled only by German 
courts, applying ‘German law and the lawfully enacted statutes 
of the High Commission, but not the military codes of the oc- 
cupying powers.’ He defended his somewhat paradoxical con- 
clusion by pointing out (ibid. p. 166) that such crimes would 
not remain unpunished, but would be dealt with by German 
courts, whose objectivity should not be questioned. 

It is hardly necessary to emphasize that the High Commission 
did not interpret the Rhineland Agreement so narrowly. Ordi- 
nance 2, enacted on the very first day of its regime, subjected 
to military jurisdiction not only those who committed ‘any of- 
fence against the persons or property of the armed forces’ but 
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also anyone who contravened an ordinance of the High Commis- 
sion (Article 2). It also stipulated penalties applicable to any 
person who ‘wilfully damages’ any public installation, ‘in a man- 
ner likely to prejudice the security of the troops of occupation’ 
(Article 24), or who ‘commits or abets the commission of any 
act calculated to promote bad feeling, dissatisfaction, indisci- 
pline or mutiny amongst the troops of occupation’ (Article 26). 

Two days later, in its note of protest, the German Govern- 
ment contended that through this ordinance the Fligh Commis- 
sion vested the military courts with criminal jurisdiction almost 
at will, and that such provisions were contrary to the Rhineland 
Agreement. Here the Germans’ case was formally sound, and 
their contention was not very convincingly refuted in the an- 
swer to their protest, sent by Millerand on 2 March (see Kraus 
and Rodiger, voL 2, p. 1155). Millerand merely held that the 
High Commission’s right to provide for the security of the 
troops, through the enactment of ordinances, implied the power 
to transfer jurisdiction from German courts to the military tri- 
bunals, the only criminal courts at the disposal of the occupying 
powers. Heyland, however, went a step further than the diplo- 
matic protest, and maintained {Die Rechtsstelhmg . . . p. 168) 
that this provision of Ordinance 2 was void— which would mean 
that 10,000 or more sentences inflicted between 1920 and 1926 
were illegal because the courts had no jurisdiction.^ 

Whatever may be said about Heyland’s blindness to the prac- 
tical necessities of efficient occupation, the fact remains that the 
legal basis on wdiich the military tribunals actually functioned 

1 No exact figure is available on court proceedings in all zones of the 
occupied Rhineland. Tuohy mentions, however (Occupied • • . p. 143), 
that the British Summary Court handled about 3,700 cases between 1920 
and 1926 in Cologne, and, between 1926 and 1930, about r,ooo cases in 
Wiesbaden. The French and Belgians brought at least as many cases to 
trial as the British did, and thus the estimate of 10,000 appears conserva- 
tive. Only a very small proportion of the cases brought before the military 
tribunals were concerned with attacks on the persons or property of the 
armed forces. Since the Rhineland Agreement was never in force in the 
American zone, the court proceedings there were not subject to the Ger- 
man challenge. 
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was not strong enough—except in regard to the ‘persons or prop- 
erty’ cases provided for in the Rhineland Agreement—to vest these 
courts with an authority that the nationals of the occupied ter- 
ritory could recognize as anything further than an expression 
of mere force. Certainly the jurisdictional provisions of Ordi- 
nance 2 represented a realistic approach to the problems in- 
volved. But if occupying powers are compelled to use, as justi- 
fication for such vital activities, arguments so flimsy as those of 
Millerand in his note of 2 March, the principle of military occu- 
pation controlled by the rule of law is gravely discredited. 

Despite the fact that Ordinance 2 was so much more stringent 
than the Rliineland Agreement, there was at least one respect in 
which it gave the Germans an advantage: in Article 4 it em- 
powered the military authorities, if they so desired, to allow 
jurisdiction to remain with German courts in individual crimi- 
nal proceedings against German nationals. A choice of this kind 
had been provided for in the German occupation of France in 
1871-3, but it had not been mentioned in the Rhineland Agree- 
ment, and it represented a considerable improvement of the Ger- 
man legal position. Its inclusion is particularly noteworthy, as 
the precedent of 1871 was not very encouraging: at that time 
(Robin, pp. 360-61) a French jury had, on two occasions, ac- 
quitted a French national of the murder of a German soldier, al- 
though in both cases the defendant’s guilt was almost beyond 
doubt. 

The practical importance of this provision varied in the dif- 
ferent zones and periods. According to Heyland {Die Rechts- 
stellimg . . . p. 180) the American and English military au- 
thorities left many cases to the German courts, particularly those 
concerned with insignificant violations of the ordinances and 
(in the American zone) those concerned with criminal proceed- 
ings against juveniles. At first France and Belgium did not shift 
jurisdiction at all, but France changed her attitude on this ques- 
tion in the course of time. There were quite a number of in- 
stances in which jurisdiction was relinquished in cases of more 
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than trifling importance. Once this occurred even in a murder 
case: in 1921 a German national killed an American soldier, and 
the German district court of Neuwied was allowed to conduct 
his trial; that court sentenced him to death, but the sentence 
was commuted by the High Commission to life imprisonment 
(Rousseau, La Haute Cormnission . . . p. 192, note 3; Alien, 
Journal^ p. 108). In 1928, according to Tirard (p. 140, note i), 
1,424 violations of ordinances were detected in the occupied ter- 
ritory, of which only one-third were handled by the military 
tribunals (the tribunaux wnlitaires de smple police); nearly half 
were left to the German courts, and the remainder did not come 
to trial. 

A decision of the military authorities that a case should be 
handled by a German court was not final. Another provision of 
Ordinance 2 (Article 4) reserved to the High Commission ‘the 
right at any stage of a case to make any order transferring any 
such case to any other court.’ In its diplomatic note of 12 Janu- 
ary 1920, the German Government branded this rule an open 
attack on the independence of the judiciary and a revival of 
Kabinettsjustiz. But this protest seems hardly justified, for deriv- 
ative jurisdiction does not entail the same status as the original 
jurisdiction of constitutional courts. When jurisdiction was 
shifted to a German court, the latter acted as an agency of the 
occupying powers, and in the contested provision the High 
Commission merely reserved the right to restore the original 
situation if its confidence in the objectivity of the German court 
should prove unjustified. The provision afforded a legal possi- 
bility of preventing the German courts from sabotaging occupa- 
tion law. No case is on record, however, in which the High 
Commission actually made use of this privilege of transferring 
jurisdiction in a pending case. Indeed, Tirard himself declared 
(p. 141) that ‘the German courts loyally fulfilled their duty,’ 
punishing those whom they considered guilty, ‘in accordance 
with law and justice.’ 

It has been mentioned that exemption from German original 
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jurisdiction applied not only to the armed forces but also to 
those 'persons accompanying them’ to whom a revocable pass 
had been granted, and to 'any persons employed by, or in the 
service of such troops’ (Article 3d). This provision referred 
primarily to the families of soldiers and officers of the occupying 
armies, and to servants and employees. Its political significance 
lies in its applicability to German nationals. 

Such a provision represented a necessary protective measure, 
not only for the German individuals involved but also for the 
occupying armies. Persons closely affiliated with the armed 
forces were inevitably aware of many facts concerning the in- 
ternal working of the occupation regime, and it would not have 
been desirable to allow them to remain unconditionally subject 
to German jurisdiction, particularly to the pressure that could 
be exercised through the methods of criminal procedure. But 
the exemption provision was capable of serious abuse, for it 
could have been used to protect not only co-operative elements 
engaged in bona-fide occupation activities but also those en- 
gaged in activities not connected with the professed aims of the 
occupation. Thus the interpretation of this clause was one of 
the important questions that arose in connection with the rati- 
fication of the Rhineland Agreement. 

In its diplomatic note of 12 July 1919 (Kraus and Rodiger, 
voL 2, pp. 1 102-9) the German Government held that this pro- 
vision should in no circumstances be regarded as applying to 
German citizens. The note pointed out that if it applied to Ger- 
man nationals it would lead to an insupportable situation in 
which two classes of Germans existed in the occupied territory, 
one that was subject to, and one that was exempt from, the jur- 
isdiction of the German courts. In commenting on this passage 
of the note the Belgian jurist B. De Jaer has discussed the ques- 
tion (p. 103) whether international law recognizes extraterri- 
toriality of nationals from the courts of their own country. In 
the Reponse de Versailles (Kraus and Rodiger, vol. 2, pp. 
1115-16) the Allies recognized the German contention, in re- 
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gard to the general exemptions mentioned in the Rhineland 
Agreement, but they declared that the German courts were not 
entitled to institute proceedings ‘in respect of political or com- 
mercial acts relating to the armistice period’ if such acts had 
not given rise to legal proceedings by the occupation authorities. 

When the High Commission enacted its first ordinances the 
Germans found that Article i of Ordinance 2 was virtually an 
exact repetition of Article 3d of the Rhineland Agreement, with 
no mention of the exception recognized in the Reponse de Ver- 
sailles. In their note of 12 January 1920, they objected to this 
omission, but Millerand, in his reply of 2 March, reiterated the 
assurance given in the Reponse de Versailles. And indeed, so 
far as the exemption of employees w^as concerned, the German 
fear of an abuse of privilege proved unjustified. In the first days 
of October 1920 the High Commission even improved the Ger- 
man position: in Ordinance 43 (i October) it provided that 
German nationals should be exempted from German court pro- 
ceedings only in cases specified in an ordinance of the High 
Commission; and in Ordinance 44 (2 October) it provided that 
for German employees of the occupying armies or authorities 
such exemption should be allowed only ‘where the acts alleged 
against them were done by them in the course of, or arising out 
of, their duty.’ It is worth mentioning that on 26 April 1921 
(Bruns, p. 299) the Reichsgericht interpreted Article 3d of the 
Rhineland Agreement exactly as the High Commission did in 
Ordinance 44. 

Nine months later, in Ordinance 94 (i July 1921) the High 
Commission declared that German employees of the occupation 
authorities could not, without the consent of their employer, 
be summoned as witnesses in criminal proceedings in German 
courts. The ordinance declared, ho w’^ever, that permission would 
be granted unless ‘the matters in respect to which the evidence 
is required concern or relate to the official duties of such per- 
sons,’ in which case the High Commission would decide at its 
discretion. Ordinance 94 met no objections from the Germans, 
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as the German codes of procedure contained similar provisions 
for all 'ofScials.’ In fact, the employee aspect of the exemption 
question, which played so great a role in the notes exchanged 
early in 1920, was hardly touched on in later discussions. 

But the situation was quite different in regard to another, re- 
lated provision of Ordinance 2, which was not mentioned at 
all in the German note of 12 January. Article 31 of that ordi- 
nance contained a general amnesty for all persons involved in 
business transactions carried out during the armistice period 
with the expressed or implied permission of the occupation au- 
thorities, and declared that without the consent of the High 
Commission no judicial proceedings should be instituted or con- 
tinued against residents of the occupied territory for any politi- 
cal or administrative activity during the armistice period. This 
article constituted an ex post facto legalization of the ‘hole in 
the west’ and separatist activities. And as has already been men- 
tioned, Ordinance 90, enacted on 16 June 1921, gave the High 
Commission the power to transfer to itself the jurisdiction of 
German courts and administrative agencies in cases involving 
collaborationist problems. 

Besides their significance in the field of civil-service adminis- 
tration, which has already been discussed, these provisions had 
far-reaching implications for the relationship between the High 
Commission and the German criminal courts during the follow- 
ing years. It is true that until the time of the Ruhr conflict they 
v^ere not applied very often. And they were used mainly in con- 
nection with minor matters. In the Korn case, for example, de- 
cided on 23 November 1922 (Recueil . . . 1923, p. 343), Korn, 
a baker, was arraigned before a German court for violating the 
German eight-hour day statute, having permitted his employees 
to work overtime in order to produce and deliver bread on time 
to the French military agencies; and the High Commission can- 
celed the judgment of the German court. But the powers of the 
High Commission in regard to the protection of collaboration- 
ists led to at least one cause celebre—tht Commission’s interfer- 
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ence with the judgment of the Cologne court in the libel case 
of President Ebert against the separatist leader Joseph Smeets. 

In 1921 Smeets had published an article in his Cologne paper 
in which he attacked the chief executive of the Reich for hav- 
ing violated the German food-rationing statutes. After examin- 
ing numerous witnesses the court decided that not the slightest 
evidence existed for his statements, and Smeets was found guilty 
of libel as well as of certain other charges brought against him. 
General Allen reports in his Journal (p. 283) that on 10 Septem- 
ber 1921 he was invited to a session of the High Commission in 
order to ‘discuss a political matter for which the lawyers would 
not be required’; and thereafter, despite the strong opposition 
of the American and English representatives, the High Commis- 
sion decided that Smeets should be released (ibid. p. 286). Ac- 
cording to a High Commission note of 7 October 1922 (re- 
printed in Dokimente . . , vol. 2, p. 27) the sentences given 
Smeets were sanctions imposed upon a resident of the occupied 
territory to end his relations with the occupying powers. Gen- 
eral Allen called this intervention decision of the High Commis- 
sion the ‘least worthy act’ of that body {Occupation^ p. 201; 
important documents of the Smeets case are published in the 
same book, pp. 325-32). 

The Smeets aifair was discussed with indignation in the Ger- 
man Reichstag and the Prussian Diet (Reichstag, sitting of 23 
October 1922, vol. 357, pp. 8872-6; Preussischer Landtag, sitting 
of 23 October 1922, 1 . Wahlperiode, 192 1-4, vol. 9, pp. 12875- 
93). In the Prussian diet (pp. 12883-93) Prime Minister Otto 
Braun declared the High Commission’s decision ‘an unheard of 
infringement of the legal power of the Prussian courts. Never 
before has the High Commission violated Germany’s sovereignty 
in such an arbitrary way.’ The German Government sent a sharp 
note of protest to France, England, and Belgium, in which it 
pointed out that Smeets’ article was a copy of another article 
published in Cologne, whose author had been punished for his 
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libel without interference hy the High Commission (the text 
of this note is available in Dokummte . . . voL 2, pp. 28-9). 

The Smeets affair was one of the most important occurrences 
undermining confidence in the Inter- Allied regime as a rule of 
law. At an official reception held by the High Commission for 
delegates of labor, the workers, 'after noting that several politi- 
cal matters had been discussed,’ took the occasion to present their 
formal protest against the interference of the Commission (Allen, 
Occupation^ pp. 245-6). They fully realized that the authority 
of the new republican government was seriously threatened if 
the personal honor of the President of the German Republic 
was not respected and protected within the German borderlines. 
On 12 December 1921, representatives of five major political 
parties of the Rhineland met at Konigswinter, on the Rhine, and 
published a statement branding the action of the High Commis- 
sion in this case as an ‘interference with the most sacred sphere 
of civil liberty’ (Doku?nente . . . vol. 3, pp. lo-ii). Since in 
the Germany of 1921 a joint declaration of five major political 
parties was almost unthinkable, it is evident how deeply public 
opinion in the Rhineland was affected by the affair. Separatist 
politics and its backing by the High Commission, rather than 
producing disunity among the German population, actually 
brought about a united front in the Rhineland. It was of little 
help that in average cases the occupation authorities observed 
the law satisfactorily. Public opinion does not notice the every- 
day activities of the courts. One big case like that of Smeets 
overshadows the wisest application of the law in a thousand 
small cases. 

As for cases in which members of the armed forces were ar- 
raigned for crimes against residents of the occupied territory, 
these were of course within the jurisdiction of the military 
tribunals. In the majoritv^ of such cases the decision met no ob- 
jection from the Germans, a strong indication that the judg- 
ment was reached in accordance with the requirements of jus- 
tice. But in some cases, particularly those concerned with crimes 
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of violence, such as homicide, assault, and rape, it was inevitable 
under the peculiar conditions of occupation that' the question 
should arise whether the military tribunals were biased in favor 
of their co-nationals or influenced by considerations of the pres- 
tige of the occupying forces. 

In 1923 the Reich Minister of the Interior published a list of 
300 crimes committed by members of the armed forces against 
residents of the occupied Rhineland (Reichstag, vol. 376, Akten- 
stiick No. 5448). The list, which was based on careful investiga- 
tions by the German authorities and was asserted to include 
only the gravest cases, contained 65 instances of homicide, 65 
of maltreatment and assault, and 170 of rape and similar crimes. 
In some of the cases the accused soldier was acquitted, but the 
report mentions several instances in which severe penalties were 
inflicted on soldiers who were found guilty. A French Moroccan 
soldier was given the death sentence for murder; an American 
soldier was sentenced to three years of imprisonment for man- 
slaughter; French soldiers were given sentences, for rape, ranging 
up to eight years; and, for the same crime, three Moroccan sol- 
diers were given ten years at hard labor. 

The latter cases belong in one of the most publicized chapters 
of the Rhineland occupation, the so-called Schwarze Sch 7 mcL 
It would be of no avail to discuss the very elaborate German 
and French literature on this subject. It should be mentioned, 
however, that a commission appointed by a Swedish Christian 
society made a careful examination of the allegations against col- 
ored soldiers in the Rhineland during the first two years of oc- 
cupation, and concluded that in that period no more than a hun- 
dred offenses of all kinds were attributable to the 24,000 colored 
troops in Germany; the report asserted that according to the 
French authorities four-fifths of this number remained unsub- 
stantiated, but 'the German authorities with equal emphasis de- 
clare that they have no reason to withdraw a single case.’ The 
report was published in July 1921 in the Neiv Statesman (vol. 
17, pp. 353“4), and the author of the article declared that Viewed 
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solely from the standpoint of actual outrage and violence, the 
inhabitants of the occupied regions might even be better off 
with a larger proportion of coloured troops, who, it must be 
remembered, have no painful memories of the hardships of ’71/ 

From a historical point of view the German propaganda cam- 
paign against the French army for using ‘black’ soldiers is far 
more important than the crimes themselves, for it represented a 
rather successful attempt to influence public opinion in the 
United States in favor of the German cause in the occupied 
Rhineland. As Norbert Sevestre has said in an illuminating anal- 
ysis of this issue (p. 418), the immediate purpose of the German 
propaganda in this field was to alienate the United States from 
France by exploiting American race prejudice. 

An indication of the Germans’ success is contained in a speech 
delivered in Congress on 31 August 1922 by Senator Hitchcock 
of Nebraska (Hitchcock, p. 12020): 

We may sit idly by while France in her folly proceeds to cripple, 
if not to crush, the German Republic by demands for reparations 
which all the world knows ^Germany can not possibly meet at 
this time. We may even witness in silence the fall of the German 
Republic, and see the German people driven in desperation back 
to the grasp of the plotting monarchists or into the arms of 
Bolshevism. But we as a Nation are in part responsible for the 
Rhineland being under military occupation and it is our right, as 
well as our duty, to protest against quartering half-civilized black 
troops among white people, where they appear as conquerors and 
act as criminals. 

A courageous article in the by Lewis S. Gannett, in 

which he declared after careful investigation that ‘There is no 
such thing as a “Black Horror on the Rhine” ’ (Gannett, p. 733), 
produced numerous letters of violent indignation (New York 
Nation^ 1921, voL ii2, p. 815; 1921, voL 113, pp. 44, 264). It 
was of no avail that Maximilian Harden (pp. 293-9), ^ German 
writer of international reputation, published statements in 2^:^- 
kunft that independently corroborated what was said by Gan- 
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nett, Sevestre and the New Statesman, The ofEcial German 
propaganda, and the will to believe, proved stronger than the 
truth, and, as E. H. Carr has put it (p. 51), the ‘black shame’ 
issue provided Germany, for the first time since the war, with 
‘a cause in which British and American opinion sided emphat- 
ically with Germany against France’ (see also Tuohy, Trance’s 
Rhineland Adventure,’ p. 33). 

But even in cases in which no race prejudices were involved, 
nationalistic feelings were frequently aroused. After the decision 
in the Rouzier case, for example, in which a French lieutenant 
was acquitted of the murder of a German citizen, public opin- 
ion in the Rhineland was highly incensed. G. E. R. Gedye, who 
believed that this decision constituted an open violation of law, 
declared in 1927 (‘La Justice Militaire,’ p. 556): ‘Across the 
Rhine, German extremists thank God and the French chauvin- 
ists for this new weapon afforded them to drive home their fa- 
vourite text—that rapprochement is folly, and that only force 
will drive out the regime of force instituted by France in their 
country.’ 

Under the influence of Gedye’s brilliant and provocative ar- 
ticle, which appeared in the London Nation^ Horace G. Alexan- 
der (p. 656) proposed in a letter to the editor of that periodical 
that a mixed commission with a neutral chairman be created as 
an appellate body for all cases involving crimes committed by 
members of the armed forces against German nationals. ‘I be- 
lieve,’ said Alexander, ‘this would bring a source of real assur- 
ance of legal equality to the German population, and it would 
therefore be a great encouragement to the Locarno policy.’ This 
proposal, made in the final period of the occupation, was scarcely 
feasible, as the occupying armies were agents of individual sov- 
ereign states and not of an international authority, but it is 
worthy of consideration for a future occupation in which this 
condition may be different. 

In most instances it was clear whether a partieular case be- 
longed to the jurisdiction of the military tribunals or to that 
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of the German courts, but there were a few borderline cases 
in which this decision depended on the classification of the 
crime in the various legal systems. An example is a situation 
in which a German witness, under examination by a military 
tiibunal, took an oath which later proved false. In these cir- 
cumstances would the military tribunal or a German court be 
entitled to arraign him for perjury? German criminal law classi- 
fies perjury as an offense against religion, and it is obvious that 
it was not within the jurisdiction of the occupying powers to 
prosecute violations of religion. But it can also be held that per- 
jury is a form of contempt of court, and that the religious for- 
mulation of the oath is incidental to the statement of facts. On 
10 November 1920, in Ordinance 56, the High Commission took 
the latter view. The ordinance, which dealt both with contempt 
of court and with perjury, declared that the taking of a false 
oath in a military tribunal was punishable in accordance with 
the national laws of that tribunal. 

During the last phase of the occupation the Reichsgericht had 
occasion to decide a case in which a German was arraigned for 
having committed perjury in a Belgian military tribunal. For 
reasons not stated in the report, Belgian perjury provisions did 
not cover the case, and on 20 February 1930 (64 RGSt 15) the 
Reichsgericht rejected the defendant’s plea that his oath had 
been taken in a non-German court, reversed the decision of the 
trial court, and delivered sentence. The case was not of great 
importance, but it is further evidence of the unforeseeable situ- 
ations that arise in the course of military occupation. 

Court Procedures and Practices 

In cases concerning an attack on ^persons or property’ of the 
occupying armies, the court, whether German or military, ap- 
plied the substantive and procedural law of its own country; 
for the German courts the decision regarding procedure was 
contained in Ordinance 2 (Article 7), and that regarding sub- 
stantive law was contained in the general provision of the Re- 
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ponse de Versailles that German courts should apply German 
law. But in cases concerning violations' of ordinances, both the 
German courts and the military tribunals, though applying their 
own laws of procedure, were obliged to decide on the basis of 
a substantive law which was not the law of their own country 
but that of an international body— specifically' occupation law.^ 
In the peace period, unlike the armistice period, the substantive 
law of the occupying powers constituted a closed system of 
criminal law (De Jaer, p. 88), covering not only special but also 
general problems, such as conspiracy and the like. The ‘gen- 
eraF part of criminal occupation law was regulated by a provi- 
sion of Ordinance 2 (Article 23), which was replaced on 17 
December 1920 by Ordinance 66, and this regulation, summary 
as it was, represented more than a mere legalistic technicality. 
A mixture of occupation law, enacted by an international body, 
with municipal law of one of the occupants or of Germany, 
w'ould have led to serious confusion. 

Ferdinand Tuohy has presented (Occupied . . . pp. 141-8) 
an interesting picture of the everyday activities of military tri- 
bunals in the occupied Rhineland. His description pertains to 
Summary Court procedure in the British zone, but it may be 
assumed that the situation was about the same in the American 
tribunals, ‘The Summary Court,’ he remarked (p. 142), ‘was 
like nothing in our own lauded judicial system.’ Although it 
had no jury, in spite of the fact that it handled criminal cases, 
it was nevertheless a true court ‘and in no sense a court martial’ 
Tuohy says that a ‘legal purist would have turned from the hy- 
brid in horror,’ but this consternation would have been restricted 
to Anglo-American visitors of the courts, for the ‘omnipotence’ 
of the presiding judge in the Summary Court was wholly in 
accordance with German experience (at the beginning of the 

2 On 10 July 1924, the Conseii de Revision de FArmee du Rhin decided 
that French soldiers could not be punished for violations of High Com- 
mission ordinances, because the latter were not French law (Joarml du 
droit hitermtioml, 1926, vol. 53, p. 649). 
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occupation the jury system had been used in German courts 
in exceptional cases, but it was abolished entirely early in 1924). 
German lawyers, on the other hand, sometimes looked at one 
another in puzzled, even in pained, surprise’ when a German de- 
fendant was acquitted because ‘a case broke down’; this aston- 
ishment, and the question, Were the verdavunte Englmder 
playing with them?’ (p. 148), were due to the great differences 
between common law and continental procedure. In the occu- 
pation tribunals the defendant’s position was considerably weaker 
than in ordinary procedure, but the guarantees enjoyed by a 
defendant in common law are so strong that they surprised the 
German lawyer even after they had been accommodated to the 
peculiar situation of an occupation court. 

The military tribunals of the occupying armies were foreign 
courts on German soil, and double jeopardy was not recognized 
as a defense, either in them or in the German courts. In the 
military courts this problem was of no great importance, but in 
the German courts it had rather significant implications. 

In a case decided by the Reichsgericht on 23 February 1920 
(54 RGSt 139) the defendant had threatened another person 
with a pistol in order to obtain money. He had committed the 
crime in the British zone and had been punished by a British 
military tribunal for violation of an ordinance concerning the 
unauthorized possession and use of a weapon. Thereupon he was 
arraigned before a German court for having committed black- 
mail with a dangerous weapon, and in his second trial he pleaded 
72 e bis in idem. The Reichsgericht rejected the defense, charac- 
terizing the crime as a violation of German as well as of occu- 
pation law. 

This decision, which dealt with an ax'mistice case, was ren- 
dered shortly after the ratification of the peace treaty, but the 
principle it expressed was maintained during the subsequent 
years. On 19 December 1924 (59 RGSt 9) the Reichsgericht, in 
rejecting a defendant’s plea that he had been sentenced by a 
French military court in for the same crime for which 
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he was indicted in the German court, made the statement: ^Tlie 
decisions of foreign courts have, in principle, no legal ejffect in- 
side Germany. Such decisions do not eliminate the right of the 
Reich or the states to punish in an individual case.’ Here the 
Reichsgericht was prepared to apply only that section of the 
German criminal code which provided that the execution of the 
judgment of a German court must be suspended to the extent 
that a sentence passed by a foreign court, for the same offense, 
had been executed. 

In still another case (DJZ 1927, voL 32, p. 1243), decided dur- 
ing the last phase of the occupation, a certain Reine, a German 
citizen, had invited a French soldier Landreau for a ride in his 
automobile. Reine permitted Landreau to drive for a while, 
though the latter was unfamiliar with the operation of a car. The 
result was that Landreau killed a child. The French military tri- 
bunal arraigned not only Landreau but also Reine. In doing so it 
based its jurisdiction, improperly, on a provision of the French 
Code de Justice Militaire, though it had full authorization to try 
Reine as a result of a provision in Ordinance 2 (Article 2) which 
declared that if German and Allied nationals were jointly con- 
cerned in the commission of an offense the case should go to the 
military tribunal. The French court gave Landreau a sentence of 
three months (but released him on probation), and fined Reine. 
After this conviction Reine was arraigned before the regular 
German court and punished for a second time. Burkhard, who 
reported this case, maintained that the second indictment was jus- 
tified because the fine imposed on Reine was not an ‘adequate 
punishment.’, 

The German courts’ assertion of a right to subject German 
nationals to a second trial for the same offense was, in effect, an 
assertion of a right to review decisions of the military tribunals. 
It is true that this practice made it possible to assure the enforce- 
ment of German law, but in doing so it could lead to excessive 
punishment of the defendant. In actual fact, however, it was not 
so much for considerations of justice as for considerations of 
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national prestige that the German courts excluded the plea of 
double jeopardy. 

In regard to cases tried by the military courts, Ordinance 2 
(Article 1 1) declared that the power of pardon and of commuta- 
tion or reduction of sentence should be exercised ‘in conformity 
with the laws and regulations of the nation concerned.’ If sen- 
tence had been passed by a German court, acting by virtue of 
derivative jurisdiction, this power was vested in the High Com- 
mission (Article 10). It is not without interest to learn from 
Tirard (p. 141) that in considering the pai^don of a person sen- 
tenced by a German court, the High Commission regularly fol- 
lowed the recommendation of that court. He characterizes this 
attitude as a recognition of the German courts’ conscientious ful- 
filment of their duties. 

The Rhineland Agreement (Article 5) declared it to be un- 
derstood that ‘the German authorities shall be obliged, under 
penalty of removal, to conform to the Ordinances,’ but it was 
never determined whether ‘authorities’ here included also the 
judges. According to the French jurist Allehaut (p. 50) neither 
the Rhineland Agreement nor any ordinance excluded interfer- 
ence with court proceedings; in fact, the High Commission, he 
declared, ‘has affirmed its right to remove judges and has made 
use of this right.’ Allehaut, who published his book in 1925, ap- 
parently had in mind a decision of the High Commission ren- 
dered on 12 June 1923 (Recueil , . . 1929, p. 69), which ex- 
plicitly stated that judges were among the officials who would 
be prosecuted for the application of statutes that were not ad- 
mitted in the occupied territory. 

Actually, however, both in principle and in fact the occupy- 
ing powers recognized during this peace period, as during the 
armistice period, that except in case of direct military necessity 
the full independence of the judiciary is essential for a continua- 
tion of court activities in an occupied territory. Before the tur- 
bulent period of ‘passive resistance’ during the Ruhr conflict, 
when several judges were arrested and punished by the French 
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military authorities {Dokiimente . , . vol. i, pp. 128-9), OC" 
cupying powers fully respected the personal independence of 
the German judges. 

It may be noted that after the present war the situation re- 
garding judicial freedom will be wholly different. In its meeting 
of 27 April 1942, the German Reichstag adopted a resolution, 
introduced by Gbring, according to which the ‘leader’ of the 
German nation is empowered summarily to remove from office 
any state official, including judges. A future occupation of Ger- 
many will be confronted with the problem not of preserving but 
of restoring judicial independence. 

Civil Cases 

During the armistice period the German courts had not been 
entitled to deal with cases against persons exempted from their 
criminal jurisdiction. This meant that in civil cases too the mem- 
bers of the occupying forces were exempt from the jurisdiction 
of the German courts. German plaintiffs were advised to sue in 
the courts of the soldier’s country of origin, and it goes without 
saying that this regulation, understandable during the armistice 
period, amounted practically to a denial of justice under the 
peculiar conditions of that time. 

The Germans contended that after the ratification of the peace 
treaty German courts should be entitled to decide all civil cases 
against members of the armed forces in which German courts 
would have jurisdiction according to German law. Even if it is 
held that the members of the occupying foixes were not ‘domi- 
ciled’ in the Rhineland, the application of this principle would 
have given the German courts jurisdiction in almost all civil 
cases. In continental law ‘domicile,’ although not without signifi- 
cance, is by no means so important as it is in common law. 
Under German law, contract claims can be raised in the courts 
of the district where the contractual obligation is to be fulfilled 
(§29 ZPO); tort claims, in the district where the tort has been 
committed (§32 ZPO); claims based on a will, in the court where 
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the testator resided at the time of his death (§27 ZPO). Of spe- 
cial importance is the provision in the German code of civil pro- 
cedure (§23 ZPO) which stipulates that for all claims presenting 
a money value, persons without residence in Germany can be 
sued in the courts of those districts in which property of theirs 
can be attached; the significance of this provision arises from the 
fact that it covers claims for the support of illegitimate children, 
which are the most important civil actions likely to arise in a 
military occupation. 

The question of civil jurisdiction was not explicitly men- 
tioned in the Rhineland Agreement provision, in Article 3d, 
that the armed forces (and also the persons accompanying or 
employed by them) should be 'exclusively subject to the mili- 
tary law and jurisdiction of such forces.’ In its note of 12 July 
1919, the German Government held that 'military law’ is con- 
cerned only with questions of public and criminal law, and that 
therefore the jurisdiction of the German courts in civil actions 
was not restricted. The Reponse de Versailles, of 29 July, con- 
ceded that contract claims concerning military persons or their 
families as private individuals should be heard by the German 
courts, 'subject to a right of evocation reserved to the High 
Commission in cases of abuse’; but it declared that 'cases which 
are at the same time civil and criminal must be judged by the 
military courts.VOn 7 August the Germans objected that if the 
High Commission were given aright of evocation it would seri- 
ously interfere with German jurisdiction and constitute a reflec- 
tion on the impartiality of German judges. 

It is noteworthy that Marcel Nast, chief legal adviser of the 
French High Commissioner, fully agreed with the German point 
of view and severely criticized the position taken in the Reponse 
de Versailles ('De la situation . . p. 391). Vanard, too, de- 
clared (p. 206) that the phrase ‘military law’ was lacking in pre- 
cision and must be considered ‘incomplete,’ but he ably shifted 
the discussion from mere text interpretation to a basic analysis 
of the problems involved. Vanard contended (p. 208) that the 
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members of an occupying army remain in the occupied territory 
not voluntarily, as private persons, but as agents of a foreign 
state, and that therefore they should be given a privileged status 
in regard to civil as well as criminal proceedings. 

The High Commission tried to solve this problem in Ordi- 
nance 2 (Articles 15-21), Tliere it declared (Article 15) that the 
German courts should ‘continue to exercise their civil jurisdic- 
tion,’ except oyer the armed forces and the persons accompany- 
ing or employed by them; and that even in regard to these ex- 
ceptions the German courts, as a general rule, should be compe- 
tent in civil cases in which such persons were involved in their 
private capacity. For extraordinary cases the ordinance estab- 
lished special ‘High Commission Courts’ to serve both as courts 
of first instance and as appellate courts. In the first of these ca- 
pacities such a court had jurisdiction in regard to those cases 
which the High Commission decided should not be handled by 
a German court, ‘by reason of their character or the status of 
the persons named as parties.’ In its appellate capacity a High 
Commission Court was entitled to review civil decisions of Ger- 
man courts if a person who was exempt from German criminal 
jurisdiction ‘considers he has suffered injury from a miscarriage 
of justice on the part of the German Court’ (Article 19). 

Each High Commission Court (‘one or more’ were provided 
for) was intended to have three members, two of them, includ- 
ing the president of the court, being Allied nationals, the third 
a German citizen. But this plan of a mixed Allied-German judi- 
cial committee could not be realized. The German Government, 
insisting on a literal interpretation of Article 3d of the Rhineland 
Agreement, refused to appoint a German delegate, and thus the 
High Commission Courts were composed only of Allied nation- 
als (Rousseau, La Haute Commission . . . p. 213), In their ap- 
pellate capacity these courts, according to Tirard (p. 143), did 
not reverse a single German court decision. During the Ruhr 
conflict the local German chambers of commerce appointed as- 
sessors to the special mixed judicial commissions which were pro- 
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vided for in Ordinance 244; these commissions were empowered 
to adjudicate damages caused by the Rhenish railways, at that 
time under French and Belgian management. According to a 
Belgian judge on such a body, the collaboration of the German 
assessors and the other members of the commissions was highly 
satisfactory. 

In regard to the most important type of case that arose in the 
field of civil law— the claims for support of illegitimate children 
—the High Commission decided, on 24 March 1921 (Recueil 
... 1923, p. 332) to inform the commanding generals that Ger- 
man plaintiffs had no other remedy at their disposal than to sue 
the members of the occupying forces in the latters’ national tri- 
bunals; this meant, of course, that such actions were practically 
out of the question, because the plaintiff's could not afford to 
employ a lawyer and prepare a case in a foreign country. The 
High Commission suggested, however, that in each instance the 
superior of the accused soldier should examine the case, and try 
to influence the soldier to fulfil his duties if the examination re- 
vealed his liability. On 29 July the Commission converted into 
a rule of substantive law {Gazette^ 1921, No. vii-ix, p. 239) its 
decision that affiliation or alimony actions against persons be- 
longing or attached to the Allied armies could not be heard by 
German courts, military tribunals, or High Commission Courts, 
but could only be brought before the national courts of the de- 
fendant's country of origin. ^ 

This decision was motivated by the practical consideration 
that the soldiers should be protected from suits brought for 
Vexatious motives,' and by the general principle that the armies 
‘constituted in the Occupied Territories a body, governed m 
principle by its own laws, which could not be obliged to con- 
form to German laws, especially where the latter were of an 
essentially national character, as was the case in respect to af- 
filiation law’ (ibid.). The financial results of the decision were 
not very important, for even if German jurisdiction had been 
recognized in such cases, the German plaintiffs would have had 
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the greatest difficulty in executing a favorable decision. Far more 
important were the indirect effects. A defendant who is threat- 
ened with an affiliation action may prefer to marry the girl who 
is the mother of his child, and it is safe to say that the occupy- 
ing armies, which were not in favor of such marriages, were 
well aware of the practical consequences of excluding German 
jurisdiction in these cases. 

In practice the members of the occupying forces were sub- 
ject to German civil jurisdiction only in those cases in which 
their own national courts would have applied German law. This 
principle was never expressly formulated, but it stood behind 
the actual practice of the occupation authorities. It w^as primarily 
in contract cases, and in certain tort cases, that the members 
of the armies W’ere subject to German civil law. 

Public Law Cases 

In conformance with general principles of international law, 
German courts had no jurisdiction in cases against one of the 
occupying powers. The situation was not quite so clear, how- 
ever, in regard to cases in which one of the occupying powers 
raised a claim against a German defendant. 

An interesting case in this field concerned a collision of a Ger- 
man streetcar with a truck of the French army (see Rousseau, 
La Haute Commission . . . p. 221, note i). The French com- 
manding general decided that the tramway corporation was re- 
sponsible for the accident; he assessed the damages due and re- 
quired payment to the French army. The German Government, 
characterizing the case as purely ‘civil,’ denied the right of a 
military authority to handle it, since a German party was the 
defendant; the army commander, however, declared the case 
‘administrative’ in character. On 14 June 1922, the High Com- 
mission denied its power to review the decision of the army com- 
mander, and referred the corporation to the German courts. 
This recommendation was, of course, without meaning, as the 
French army could not be made to plead its case in a German 
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court. The case raises difficult questions of occupation law. In 
denying the right of a military authority to decide a typical 
negligence case without ‘due process’ the German protest was 
well founded. On the other hand, it is quite understandable that 
the French army would not sue in a German court. If the Ger- 
man corporation had pleaded contributory negligence, or had 
raised a counterclaim, the German tribunal would have had to 
decide on the action of an agent of the occupying powers. 

As was discussed above, members of the occupying armies 
could, as a rule, be sued in the German courts in civil cases in 
which they had acted not as agents of the occupying powers 
but as private individuals. Thus on 31 March 1922 (Rousseau, La 
Haute Commission . . . pp. 219-21, note ic) a French com- 
manding general decided that the army was not responsible for 
damages in an accident caused by an automobile of the French 
army at a moment when the car was not in military use but had 
been placed at the disposal of private persons for extra-military 
purposes. Liability rested with the soldier who was in charge 
of the car, and with the persons to whom he had entrusted it. 

In its meetings of 10 November 1921 and 18 May and 14 June 
1922, the High Commission considered a plan to institute a ‘Con- 
seil de Justice de la Flaute Commission,’ a body that would be 
similar to the French Conseil d’Etat (Rousseau, La Haute Com- 
mission . . . pp. 229 ff.). This body was to be given wide pow- 
ers to examine all matters excluded from the jurisdiction of the 
German courts, either by virtue of specific ordinances or by 
virtue of general rules of international law. It was planned as a 
mixed agency composed of two representatives of the Allied na- 
tions and one German; one of the Allied representatives was to 
belong to a nation that had no specific interest in the case, the 
other to the nation directly or indirectly involved in the con- 
flict, and curiously enough the latter was suggested as chairman. 
The Council of Justice was to have ultimate authority in those 
civil law cases reserved for the High Commission Courts, and it 
was to have jurisdiction also in those cases that directly involved 
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either the Allied governments or the German Government. In 
these public law cases, however, it was to be empowered not to 
render a decision but only to advise; its awards would have to 
be ratified by the interested governments in order to become 
binding, but the authors of the plan hoped' that in most cases 
its award would be voluntarily adopted by the parties involved. 

The importance of this plan, which was never adopted, lies 
not in its details but in the fact that it was drafted. The very 
contemplation of such a plan indicates that the High Commission 
was dissatisfied with the exclusion of legal remedies in all ques- 
tions of public law. As Rousseau commented (Te regime , . 
p, 817), 'It is highly desirable that the efforts made by the High 
Commission will immediately result in and contribute to a regime 
in which the protection of the rights of each individual in the 
occupied territory will be supplemented by the necessary guar- 
antees.’ This remark has considerable significance, coming as it 
does from a French staff member and legal adviser, at the peak 
of the Ruhr conflict. 

An important aspect of the public law relations between Ger- 
many and the occupying powers concerned reimbursements for 
damages caused by the occupying forces, and for requisitions 
made by them. According to the Versailles treaty (Article 249) 
such payments, as part of the costs of occupation, were owed 
to the occupying powers by the German Government. On 2 
March 1919, the German National Assembly enacted a statute 
according to which persons who had suffered damages in con- 
nection with the occupation could file their claims with a spe- 
cial German administrative authority (Reichsgesetzbktt, 1919, 
p. 261; executive decree of 22 April 1919, ibid. p. 405). Only 
the English, however, recognized this statute as valid in the 
Rhineland (see the German diplomatic note of 7 August 1919, 
in Kraus and Rodiger, voL 2, pp. 1127-8); the other occupying 
powers were not willing to abandon their control over proceed- 
ings of this kind. When the German Government on 17 July 
1922 enacted a new statute regarding compensation for personal 
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damage caused by the occupation of German territory, the 
High Commission decided not to admit the statute in the Rhine- 
land {Gazette^ 1922, No. vii-ix, p. 257). 

Article 6 of the Rhineland Agreement provided that local 
commissions, composed of appointees of both the German and 
the occupation authorities, should determine the charges for 
requisitions and damages. Subsequent ordinances and regulations 
of the High Commission dealt with this question in more de- 
tail. Ordinance 49, of 7 October 1920, concerned with questions 
of billeting and quartering, provided that the compensation paid 
by the German authorities was subject to control by the occu- 
pying armies. Ordinance 59, of 22 November 1920, was con- 
cerned with questions of requisition and damages, and declared 
that the local commissions, although entitled to assess damages, 
had no power to 'adjudicate upon the question of responsibility.’ 
Details were dealt with in an internal regulation enacted on 30 
September 1921.® 

It is diverting to learn that one German Burgermeister had 
the ingenious idea of classifying support for an illegitimate child 
as a damage caused by ‘requisition’ of the occupying troops. 
The municipality, which was obliged to support the child, was 
entitled under German law to sue the person nominally respon- 
sible for support. The Burgermeister pleaded that the municipal- 
ity was for practical reasons unable to sue in an American court 
the American soldier who was considered to be the child’s fa- 
ther, and contended that the Reich should reimburse the mu- 
nicipality on the basis of the German statute concerning dam- 

^See Recueil . . . 1923, pp. 154-8. These regulations, which were fre- 
quently altered, were published in final form in the Gazetteyi^i^, No. vii, 
pp. 386-94. They were supplemented by regulations of the individual armies. 
The texts of the British, French, and Belgian army regulations were pub- 
lished in W. Vogels, IJm Bestimrmngen . . . which contains the most com- 
prehensive collection of material in this field. Since it was published in 
1925, when the American army was no longer in the Rhineland, it does not 
contain the American material. An extract from the American 'Instructions 
. . . regarding the Assessment of Damage to Quarters’ can be found in the 
Gazette, 1922, No. vii-ix, pp. 217-24. 
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ages caused by the occupation (RWG 1923, voL i, p. 264). The 
action, it may be added, was denied. 

Powers of Military and German Police 

Members of the occupying forces were, as a general rule, ex- 
empt not only from German criminal jurisdiction but also from 
arrest by German police. Exceptions were made, however, for 
certain serious offenses: Ordinance 78 (24 March 1921) provided 
that persons belonging to the armies could be arrested by Ger- 
man police ofEcials if they were ‘found committing any of the 
following acts: murder, assault with arms or violent assault, rape, 
robbery with violence, arson or unlawfully entering any build- 
ing by breaking or scaling any wall, fence, or other enclosure,’ 
or if they were caught in an attempt at murder, rape, or arson. 
The ordinance declared that the arrested person should be 
handed over immediately to the nearest military authority. On 
19 March 1920 (Recueil . . . 1923, p. 31) the High Commission 
decided that the commanding generals of the individual armies 
could, by military orders, exact from their subordinates obedi- 
ence to the German police regulations. 

Much more important, however, was the question of military 
police authority over residents of the occupied territory. The 
Rhineland Agreement made no mention of such authority. On 
the contrary, its only police clause (Article 4) provided that 
the German authorities, if so requested by military ofScers of 
the occupying powers, were obliged to arrest and hand over to 
those powers any person charged with an offense, who accord- 
ing to Article 3 was subject to the jurisdiction of the military 
courts. 

No document exists which might explain the astonishing fact 
that Article 4, with its reliance merely on the co-operation of 
the German police forces, was apparently considered sufHcient. 
Whatever the explanation, the omission of any provision for 
police authority over Germans who were subject to the jurisdic- 
tion of the military courts revealed a serious lack of understand- 
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ing of German political and administrative traditions, as well as 
of the practical requirements of occupation government. Al- 
though ‘supremacy of law’ has been recognized under all gov- 
ernments of western civilization, there are basic differences be- 
tween the Anglo-American concept of ‘rule of law,’ the French 
idea oi droit admmistratif^ and the German concept of Rechts- 
staat. The German Rechtsstaat is characterized by the recogni- 
tion of a strong executive branch of the government, controlled 
by an elaborate system of legal provisions. In order to create a 
rule-of-law occupation within the legal system of a Rechtsstaat 
it is not sufficient to proclaim the principle of ‘supremacy of 
law.’ There must be a structural co-ordination of occupation 
law with the law of the occupied country. If the authors of the 
Rhineland Agreement had written that document not in the 
spirit of Anglo-Saxon mistrust of the executive branch of gov- 
ernment but with an effort to achieve a structural co-ordination 
of occupation law with the German Rechtsstaat system, they 
might have accomplished their purpose— an efficient occupation 
government, controlled by law, smoothly co-operating with 
German agencies. 

A reliance solely on the police of the occupied country, in 
occupation cases concerning its own nationals, cannot seem 
sound even to that country. The latter’s police agencies will 
either come into conflict with the occupation authorities, on the 
ground that their attitude is too lenient, or lose the confidence 
of their countrymen, on the ground that they enforce the oc- 
cupation law too strictly. The latter danger was particularly 
great in the Germany of the Weimar Republic: German chau- 
vinists did not miss an opportunity to declare that the republi- 
can government and its executive subordinates were agents of 
the Allied governments. The idea of autonomy, which was given 
expression in the Rhineland Agreement, had limits that were not 
recognized. The enforcement of statutory law imposed by oc- 
cupation armies does not allow of autonomy for the occupied 
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country. Police agencies entrusted with the enforcement of oc- 
cupation law are necessarily agents of the occupying powers. 

Tlie theoretical question whether the military police had the 
right to proceed against German nationals was raised early in 
1920 by Tirard. On 28 May he received as answer from his gov- 
ernment a legal opinion of Inter- Allied jurists which declared: 
We are of the opinion that strictly from a legal point of view 
the occupation authorities have no other jurisdiction in crimi- 
nal matters than that laid down in Article 3 of the Rhineland 
Agreement. Consequently they themselves are not entitled to 
arrest persons who are guilty of a crime’ {Recueil ... 1923, 

p- 307)- 

The police provisions of Ordinance 2 (Articles 3-6) cannot 
be reconciled with this opinion. They adapted police regulations 
to the enlarged jurisdiction of the military tribunals by sub- 
jecting the German police, both in the occupied and in the un- 
occupied parts of the country, to the command of the military 
officers, not only in cases concerned with attacks on ‘persons 
and property’ but also in all cases concerned with violations of 
the High Commission’s ordinances (Article 3). And, far more 
important, the execution of the ordinances was entrusted to Al- 
lied as well as German police: the monopoly of the German po- 
lice over German nationals was replaced by a dual jurisdiction 
of the two police forces. In criminal violations of ordinances 
the Allied military police had exactly the same power as the 
German police to ‘collect evidence, present charges and arrest 
accused persons’ (Article 5); the only difference was that the 
German police applied German law of criminal procedure, while 
the military police applied the law of its country. In general the 
military police had the powers of arrest and search ‘whenever 
persons are caught in the act, or in cases of urgency, or when 
proceedings are being taken before the Allied Military Courts.’ 

Thus the legal position of the High Gommission was even 
weaker in regard to the rights it granted the military police than 
It was in regard to the power it vested in the military tribunals. 
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To be sure, the provision in the Rhineland Agreement (Article 
5) that civil administration should ‘continue under German law 
and under the authority of the Central German Government,’ 
was followed by the qualification, ‘except in so far as it may be 
necessary for the High Commission by Ordinance ... to adapt 
that administration to the needs and circumstances of military 
occupation’; but this exception did not actually empower the 
High Commission to subject German citizens to arrest by Al- 
lied police officers. And since the powers vested in the police 
did not derive from the Rhineland Agreement they were sub- 
ject to no ‘constitutional’ limitation and to no possibility of legal 
review. The implications of this aspect of the situation will be 
discussed in the following chapter. 

In 1925 a German writer declared (Suddeutsche Mofiatshefte, 
December 1925, vol. 23, p. 200): ‘Such provisions concerning 
the jurisdiction of police authorities look prima facie rather in- 
significant. In reality this change in the jurisdictional regulations 
has shifted a tremendous amount of power to the military police. 
Here is the “legal” basis of the whole system of political super- 
vision.’ American and Biitish critics of the Rhineland regime 
never stressed this point. Unfamiliar with the continental meth- 
ods of a ‘police state,’ they could not understand the signifi- 
cance either of the Rhineland Agreement’s inadequacy on this 
subject or of the High Commission’s grant of a power unlimited 
by statutory restrictions. But though they did not appreciate the 
full implications of the situation, they were able to see its re- 
sults. As an English writer put it, in an article entitled ‘The 
French War on Germany’ (H, W. M., pp. 644 ff.): ‘A civil face 
is indeed given to the administration. But the amenable Tirard 
is little more than a mask for the martinet Degoutte.’ 

In his answer of 2 March to the German protest of 12 Janu- 
ary, Millerand asserted that the right to declare a state of mar- 
tial law implied the right ‘to take preventive and naturally less 
rigorous measures, if necessary in order to preserve the safety of 
the armies and eventually public order.’ Allehaut followed a dif- 
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ferent line (p. 85), contending that the extended jurisdiction of 
the military police was justified because it was not expressly for- 
bidden in the peace treaty or the Rhineland Agreement; only an 
explicit treaty provision, he maintained, could prohibit the High 
Commission from exercising its general power to do whatever 
was necessary for maintaining the security of the armed forces. 
No legalistic sleight-of-hand can minimize the fact, however, 
that the exercise of practically unlimited powers by the military 
police was entirely contrary to what the framers of the Rhine- 
land Agreement had in mind when they formulated that docu- 
ment. 

Their effort to prevent such a concentration of power, even 
in the interests of ‘public order’ and the security of the troops, 
may have derived from an understanding of its possible misuse— 
a consideration that was of course at the root of the German 
protests. And that this fear was not entirely unfounded is evi- 
dent from a decision of the High Commission on i July 1921 
(Recueil . . . 1923, p. 286), according to which the military au- 
thorities were entitled, provided the procedure was regularized as 
soon as possible, to arrest suspicious persons without a court writ 
not only in cases belonging to the jurisdiction of the military tri- 
bunals but also in cases in which the person involved was ac- 
cused of no specific crime but was to be expelled from the occu- 
pied area for reasons of expediency. 

The propagandistic significance of the High Commission’s 
arrogation of powers in these matters should not be overlooked. 
The Germans appealed to world public opinion, using the situ- 
ation in the Rhineland as evidence for the contention that they 
had been deceived. The Rhineland Agreement, they said, was a 
trap: once signed by Germany it had been broken by the agents 
of the occupying powers. Their arguments were so strong that 
they succeeded in convincing a considerable part of Anglo-Saxon 
public opinion. If the wisdom of the Rhineland Agreement itself 
had been questioned, the German attacks on transgressions of it 
might have lost a good deal of their force. But in the United 
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States and England, the Germans had an audience that was sym- 
pathetic with the basic ideas of that document. 

The High Commission would have been helpless in dealing 
with the strong bureaucratic machine of Germany if it had not 
had an executive apparatus at its disposal. In general adminis- 
tration it solved this problem by the creation of local representa- 
tives; in matters of law enforcement it was forced to rely on the 
military police. Entrusted with the task of maintaining the peace 
of Europe, it could justify its actions in these matters by refer- 
ence to a ‘higher law’ of political necessity. But the fact remains 
that from a strictly legal point of view the police provisions, 
like the powers vested in the local representatives, were not 
reconcilable with the Rhineland Agreement, And in the long 
run this transgression of an international treaty proved unfor- 
tunate for the occupying powers themselves. 

The need to rely on the military police for the task of law 
enforcement produced a paradoxical result. The framers of the 
Rhineland Agreement had intended to establish an occupation 
government that would be civilian in character, but their failure 
to provide the High Commission with civilian executive officers 
necessitated a reliance on the military police, and thereby pro- 
duced a regime that had all the appearance of military govern- 
ment. Public opinion in an occupied country is not so much 
concerned with the top agencies as with the executive officers 
who represent the occupant in everyday life. It is scarcely sur- 
prising that the Rhineland occupation appeared wholly military 
to the ‘man on the street.’ 

Since offenses against occupation law belonged originally to 
the jurisdiction of the military tribunals it is wholly understand- 
able that the German police officials, when they had ‘taken cog- 
nizance of the commission of an offence, or arrested an accused 
person,’ were required by Ordinance 2 (Article 4) to forward 
the papers immediately to the Allied military authorities. Never- 
theless, this clause provides a good illustration of the way in 
which a lack of technical co-ordination between occupation and 
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municipal law can impede the administration of justice, or even 
encourage its sabotage. 

Vogels, legal adviser to the Rhineland Reichskommissar, con- 
strued this provision (Das Rheinlandabkommen . . . p. 6i) to 
mean that the German authorities were entitled to keep the case 
in their hands until all preliminary steps had been taken, such as 
the questioning of the suspected person and the summoning and 
the examination of witnesses; only after such a complete clari- 
fication of facts, he held, could they determine whether an of- 
fense was actually committed, and thus 'take cognizance’ of it. 
Since such proceedings were outside the control of the occupa- 
tion authorities, this interpretation was obviously almost an in- 
vitation to the German police agencies to abstain from arrest 
until they had, in effect, decided the case. 

The significance of this interpretation should not be underesti- 
mated. As Robin has pointed out (p. 336), only the agents of the 
occupied country are 'in a position to perform these indispensa- 
ble investigations efBciently, as in the very nature of things for- 
eigners would be unable ... to penetrate into the recesses of 
the country in order to discover and seize the guilty persons.’ 
According to Vogels’ interpretation, this natural responsibility 
of the local police agencies was supplemented by the legal privi- 
lege of deciding whether the facts justified a conclusion that the 
examined person had actually committed the offense of which 
he was accused. 

Under the procedure followed in the examination of suspects 
and witnesses by German prosecuting authorities—police offi- 
cials, state attorneys, and judges— no shorthand record is taken 
of the questions and answers; it is up to the examining official 
to summarize the statements made. Tuohy has characterized the 
German judge as 'something of a Torquemada,’ but, if he was 
opposed to the statute that he was called upon to enforce, 
Torquemada, far from burning his victims, was in a position 
to act as co-conspirator with his fellow nationals. Masters in the 
art of legal manipulation, the German police and court officials 
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were able to concoct records that could not have been disproved 
even by the most elaborate examination of the files. 

Vogels’ interpretation of the ‘cognizance’ clause of Ordinance 
2 is, of course, a matter of the past, but it is significant because 
it raises the question how such attempts can be prevented in the 
future. An efScient occupation is a matter not only of power 
but also of techniques. If this provision of Ordinance 2 had fol- 
lowed the wording of the German code of criminal procedure 
in dealing with the duty of the police agencies to inform the 
state attorneys (§163 StPO), Vogels could hardly have inter- 
preted it as he did. Such a conformance of occupation law with 
the technical rules of the occupied country would be to the in- 
terest of everyone concerned. The occupying powers could then 
be confident of the way in which the agencies of the occupied 
country would execute the ordinances, and could hold them re- 
sponsible if they deviated from their usual practice without good 
reason. And the agencies of the occupied country could regard 
the application of occupation law as part of their routine work 
if the technique were not different from their usual activities. 
In the enforcement of occupation law, the co-operation of sub- 
ordinate police officials is particularly important, and these of- 
ficials, primarily bureaucratic in character, will co-operate the 
more efficiently the more their techniques of work are respected. 



VIII 


Jurisdiction of the Occupying Powers 


T he fundamental issue of the degree of power vested in the 
occupation authorities, since it hinged on what may be 
called the ‘enabling statutes’ of the occupation, took different 
directions in the armistice and the peace periods. In regard to 
the armistice period the question was whether the occupation 
was a purely ‘belligerent’ one, subject to the rather broad prin- 
ciples of international law. And in the peace period the contro- 
versy lay primarily in the interpretation of the ‘maintenance, 
safety and requirements’ clause of the Rhineland Agreement. 

Armistice Period 

During the period before the peace treaty was ratified the oc- 
cupation of the Rhineland was certainly not what is called in 
international law a ‘pacific occupation.’ On the other hand, the 
Allied and Associated armies did not seize the Rhineland by 
military force, but entered it after the factual end of the war, 
and in accordance with an armistice agreement between the 
hostile powers. These circumstances made possible a legitimate 
difference of opinion on whether this was technically a ‘bellig- 
erent occupation.’ 

Pacific occupation is based on a special agreement or treaty 
covering the rights and duties of the occupant; but under a 
purely belligerent occupation the powers of the occupying coun- 
try are limited only by the precepts of international law, as em- 
bodied in the Hague Convention. In a belligerent occupation, 
according to that code (Article 43), ‘The authority of the le- 
gitimate power having in fact passed into the hands of the oc- 
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cupant, the latter shall take all the measures in his power to 
restore, and ensure, as far as possible, public order and safety, 
while respecting, unless absolutely prevented, the laws in force 
in the country.’ Marshal Foch’s basic order 562 CR, of 15 No- 
vember 1918 (Boyer, p. 239), explicitly referred to the Hague 
Convention as basis of the supervision exercised over German 
'administrations’ during the armistice period. 

At first the Reichsgericht, reflecting the general attitude of 
vanquished Germany, regarded the armistice occupation as a bel- 
ligerent one. Thus on 23 February 1920, in a decision concern- 
ing an armistice case (54 RGSt 139), the high court justified its 
reasoning by reference to the provisions of Article 43 of the 
Hague Convention, concerning, in the words of the court, the 
obligations of an occupying power 'in case of a belligerent oc- 
cupation.’ 

Another acknowledgment of the conditions of purely bellig- 
erent occupation during the armistice period was contained in 
the Uhlmann decision of 25 October 1920 (Bruns, pp. 575-8). 
This, though one of the first occupation cases decided by the 
Reichsgericht, was based on events that occurred after the termi- 
nation of the armistice period; the court’s decision referred, 
however, to the armistice as well as the peace period of occu- 
pation. For several reasons the Uhlmann decision was of out- 
standing importance, and it will be discussed in the following 
chapter in another context; here it is suflicient to point out that 
in sustaining the acquittal of the defendant the Reichsgericht 
implied that the armistice period was one of belligerent occupa- 
tion. The court declared that the occupation authorities had 'the 
right to exercise state power’ and therefore also legislative power; 
it drew no distinction in this respect between the armistice and 
the peace periods, except to declare that in the armistice period 
the p derived from Article 43 of the Hague Conven- 

tion, and was vested in the military authorities, while in the 
peace period it was derived from Article 3 of the Rhineland 
Agreement and was vested in the High Commission. By thus 
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referring only to the Hague Convention as the legal basis of the 
armistice period, the Reichsgericht clearly showed that it re- 
garded that regime as a belligerent occupation.^ 

Meanwhile, however, Karl Strupp, eminent German writer bn 
international law, had developed a theory (Strupp, 'Das Waffen- 
stillstandsabkommen . . pp. 252 jff.) according to which the 
armistice regime was a mixed type of pacific and belligerent oc- 
cupation, for which he coined the word Mischbesetzung (p. 266, 
note 3). For another example of an occupation occurring after 
the termination of hostilities, on the basis of an armistice conven- 
tion, he referred to the one that followed the Prussian- Austrian 
armistice of 26 July 1866; six years later, German international 
lawyers were able to present an impressive hst of historical prec- 
edents of Mischbesetzung (Heyland, 'Besetzungsrecht,’ p. 686). 

Strupp held that Mischbesetzung is controlled primarily by 
the conditions of the armistice agreement. In regard to the Hague 
Convention he maintained that for each question a special in- 
vestigation is necessary in order to find whether the nature of 
the particular provision of that code is in accordance with the 
peculiarities of an occupation that is based on an agreement 
rather than on war operations. Under no conditions, he held, 
could the occupying powers claim more rights under Misch- 
besetzung than under the international law of land warfare. 
Strupp looked upon the Rhineland armistice occupation as one 
of 'an eminently pacific character,’ and from his analysis of its 
special legal nature he concluded that state power in the Rhine- 
land had not shifted to the occupation authorities but remained 
with the authorities of the occupied country (for a criticism of 
this theory, see Feilchenfeld, pp. 1 1 1-14). 

In 1921, the year after Strupp’s analysis was published, Marcel 
Nast of Strassburg University, the French High Commissioner’s 
chief expert on occupation law, published an article advancing 
a similar theory ('L’occupation . . pp. 140-41). The armistice 
regime in the Rhineland, he contended, was a 'belligerent occu- 

^For an American interpretation of the same kind, see Coiby, p. 91 1. 
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patioE on a contractual basis.’ According to his interpretation, 
the powers of the occupation authorities derived primarily from 
the armistice agreement, and the Hague Convention, while also 
applicable, had only the importance of a stop-gap rule. 

The publication of Strupp’s article gave the Reichsgericht a 
new point of view, and by 29 September 1921 it was declaring 
that 'the occupation . . . took place in pursuance of the Armis- 
tice Agreement. It was a contractual, not a war occupation’ (56 
RGSt 194; Annual Digest^ 1919-22, case 315, p. 450). The high 
court was even more explicit in dealing with a case decided on 
7 March 1922 (56 RGSt 288), concerned with whether a Rhine- 
land resident could be sentenced for violating a German pricing 
order of November 1919, and whether such orders were auto- 
matically applicable in the occupied territory. This time the 
Reichsgericht reversed the acquittal ordered by the lower court, 
and declared: 

Since this did not represent a belligerent occupation in the mean- 
ing . . . of the Hague Convention and the corresponding agree- 
ment of October 18, 1907, between Germany on the one hand 
and France and other powers on the other hand, which is still 
in force, the question whether German state power was sub- 
jected to restrictions can be answered only by reference to the 
wording of the international treaty in question, that is, the 
armistice agreement. 

The court continued that it 'no longer upholds the theory that 
the occupation of the Rhineland under the armistice agreement 
was a belligerent occupation, as it originally held in its decisions 
of February 23, 1920, and October 25, 1920.’ The latter was, 
of course, the Uhlmann case. But that case had never been pub- 
lished, and no jurist, except members of the high court itself, had 
any opportunity to find out what the overruled decision had said 
about occupation law. The court presented no reasons to explain 
w^hy it now overruled the basic principles it had enunciated less 
than a year and a half earlier. 

The new theory that the Rhineland occupation during the 
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armistice period was contractual in character enabled the Reichs- 
gericht to escape the application of precedents established by 
itself during the war period in regard to belligerent occupation. 
At that time, when it was French territory that was occupied, 
French jurists had attempted to minimize the rights of the oc- 
cupation authorities, and German jurists had tried to justify 
their extension. In the leading cases decided during the war, 
the Reichsgericht had declared that in an effective occupation 
the state power of the occupying country replaces the state 
power of the occupied country, which is de facto prevented 
from exercising its functions (DJZ 1916, vol. 21, p. 134; JW 
1917, vol. 46, p. 721). Thus, so long as the Reichsgericht re- 
garded the Rhineland occupation as a belligerent one, it had to 
acknowledge— if it followed its own precedents— that German 
state power in that territory was replaced. But the Mischbesetz- 
ung theory made it possible to apply one interpretation to the 
cases arising in the Rhineland, and another, quite different inter- 
pretation to any remaining cases regarding previous occupations 
by the German armies. Therefore in 1921, at the very time the 
Reichsgericht was declaring that the state power of the Rhine- 
land occupants was restricted by the armistice agreement, it de- 
cided a case arising from the German wartime occupation of 
Poland (103 RGZ 231), and repeated, almost word for word, its 
old contention that the occupation authorities exercise full state 
power; it even implied that in a belligerent occupation the occu- 
pant is entitled to change the currency of the occupied territory. 

This point of view was significantly abandoned in another cur- 
rency case decided by the Reichsgericht on 14 November 1923, 
a case in which the circumstances were reversed (107 RGZ 282). 
On 4 July 1919, a Swiss firm had sent tvu bales of silk from 
Alsace to Germany, and the silk had been lost by the German 
railway. The issue in the case was whether the German plain- 
tiff was entitled to damages in German marks or in French 
francs— a question of considerable interest to the plaintiff, since 
the mark was practically worthless at that time. The plaintiff 
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contended that the shipping contract had been concluded after 
the introduction of French currency in Alsace, but the Reichs- 
gericht declared that France was not entitled to change the cur- 
rency in that territory before the peace treaty was ratified; until 
then the armistice conditions prevailed, and the occupation ‘did 
not eliminate German state power in the occupied zones’ (a 
similar decision was rendered on 29 September 1924, in a com- 
parable case; JW 1925, vol. 54, p. 138). The court’s decision 
was hardly reconcilable with the Versailles treaty, which de- 
clared (Article 51) that Alsace-Lorraine was considered to have 
been incorporated into France on ii November 1918 (the court 
held that this clause could not change the relations already es- 
tablished under civil law between the two partners to the con- 
tract) ; and the decision was the more remarkable since the treaty 
had been signed by both Germany and France at the time the 
shipping contract was concluded. 

Thus in regard to the armistice period the German attitude 
was, on the whole, that the occupants were not entitled to the 
rather broad exercise of state power that would have been their 
right if they had been in belligerent occupation of German ter- 
ritory. On the contrary, according to the general German in- 
terpretation, they could exercise only those powers that were 
expressly granted to them in the armistice agreement. At the 
time these principles were laid down by German jurists the ar- 
mistice period had already ended, and in any case they would 
scarcely have affected the actual course of the occupation. But 
such pronouncements, once incorporated into legal wTitings and 
court decisions, may be cited in the future by German courts 
and jurists as ‘the law of the land,’ unless special precautions are 
taken to make them inapplicable. 

There is one aspect of belligerent occupation that is worth 
mentioning for its possible relevance to the problems of the 
present war. The phrase in the Hague Convention concerning 
the occupant’s duty to respect the existing laws of the occupied 
country, ‘unless absolutely prevented,’ represents an obligation of 
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international law. Nevertheless, international law, which origi- 
nates in and is deeply imbued with the principles of natural law, 
does not oblige any military government to respect existing laws 
that violate basic ideas of justice. An occupying power that con- 
forms with the principles of international law is for that very 
reason obliged to disallow any municipal law that is contrary 
to the ordre public of the international community. 

When Marshal Foch declared that the laws and regulations in 
force in Germany at the time of the armistice would be re- 
spected unless they were contrary to the rights and security of 
the occupying powers, he implied that existing German law was 
in accordance with the ordre public of the international com- 
munity. Whether or not he was right in 1918, it is scarcely pos- 
sible to make the same assumption regarding German law 
twenty-five years later. 

The Hague Convention envisaged, primarily, reasons of mili- 
tary expediency when it recognized that the occupant might be 
‘absolutely prevented’ from respecting the laws of the occupied 
country. Today, however, war is not only military but economic 
and social, and there may be reasons just as urgent as military 
expediency for disallowing the existing laws of the vanquished 
nation. It is true, as Lauterpacht has recently warned (p. 95), 
that there is a possibility that Ve may get into the habit of 
treating the “totality” of modern war as a general license to law”- 
lessness’; but it is essential that in applying the traditional con- 
cepts of international law we do so with regard for present and 
not past conditions. It would be a tragic mistake if conformance 
with the letter of international law should entail a violation of 
its spirit and intentions. 

Peace Period 

In regard to the source of the occupants’ powers after the 
ratification of the peace treaty, the most concise expression of 
the German point of view is contained in a speech delivered by 
Peter Spahn in the National Assembly on 17 January 1920 (Na- 
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tionalversammlung, vol. 332, p. 4464). Spahn, a leader of the 
Catholic party. and chief justice of the Frankfurt appellate court, 
declared: 

The occupation of the Rhenish provinces is not an occupatlo 
belUca. I have to use the expression because some of the provisions 
of the ordinances are obviously derived from the ideas of the 
Convention regarding Land Warfare [the Hague Convention], 
and are therefore regarded as justified . . . Neither that Conven- 
tion nor other general regulations of international law, but only 
and exclusively the provisions of the treaties— the peace treaty 
and the Rhineland Agreement— control the law, the scope and the 
jurisdiction of this occupation. The treaties are based on the as- 
sumption that all specific questions concerning the Rhineland oc- 
cupation have found their regulation in these documents. The 
idea must be rejected that the Allied powers possess any power 
whatever to issue commands of any kind beyond the scope of 
these treaties. 

This attitude regarding the source of their powers was fol- 
lowed, in the main, by the occupation authorities themselves. The 
important jurisdictional issue in the peace period of the occupa- 
tion was not so much the source of power as the intricate ques- 
tion of 'constitutionaF interpretation. 

The Rhineland Agreement defined the jurisdiction of the High 
Commission only in the most general terms, and failed to provide 
specific executive powers for the fulfilment of its tasks. The cru- 
cial clause in that document was the provision in Article 3 that 
The High Commission shall have the power to issue ordinances 
so far as may be necessary for securing the maintenance, safety 
and requirements of the Allied and Associated forces.’ The de- 
cision in regard to what constituted ^maintenance, safety and re- 
quirements’ and to what w’^as ‘necessary’ for securing them was 
left to the discretion of the Commission. It is obvious that this 
authorization was so broad that it could be applied to practically 
any situation. The controversy over its interpretation could be 
regarded, from one point of view, as the whole history of the 
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Rhineland occupation during the peace period, and there is no 
need to recapitulate what has already been said regarding spe- 
cific aspects of this problem. But certain of its implications are 
worth emphasizing for their relevance to the question of occupa- 
tion law in general. 

It was evident from the very beginning that the High Com- 
mission considered the task of protecting the security of the oc- 
cupation forces equivalent to the task of preserving public order. 
In a proclamation issued on 10 January 1920, the first day of 
its government, it declared {Gazette, 1920, No. 1, p. 17): 

The Inter-Allied High Commission desires to rely on the col- 
laboration of the German officials and magistrates to ensure, in 
full harmony with it, the institution of a state of order, work 
and peace for the population of the Occupied Territories. Re- 
sponsible for public order, of which the burden lies finally on 
the troops of Occupation, it means to guarantee to the people of 
the Rhineland justice, the enjoyment of their public and private 
liberties, and the development of their legitimate aspirations and 
of their prosperity. 

An even more concise expression of its attitude w^as contained in 
the preambles of the first ordinances, where the Commission 
spoke of its duty 'to secure the maintenance, safety and require- 
ments of tiie Armies of Occupation, and the consequent preserva- 
tion of public order.’ 

The German Government emphatically disagreed with this 
assumption of responsibility for public order. On 6 November 
1920, Erich Koch declared in the Reichstag (Reichstag, vol. 345, 
p. 1044): 

There exists a basic difference between our point of view and 
the theory of the High Commission concerning its jurisdiction. 
This difference has so far proved unbridgeable. The High Com- 
mission tries to justify its ordinances by reference to the necessity 
of protecting public order and security. We deny emphatically 
that the High Commission is entitled to exercise such powers, and 
emphasize that the Rhineland Agreement gives the High Com- 
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mission only the power to enact ordinances which are necessary 
for the maintenance, safety and requirements of the occupying 
forces. 

Much the same objections had been raised during the first week 
of the peacetime occupation, in the German diplomatic note of 
12 January and in the National Assembly on 17 January. 

The most extreme expression of the German point of view 
was contained in an article by Nelz, who declared (p. 245) that 
occupying forces are entitled to exercise a general responsibility 
for public order only if they are in belligerent occupation, with 
their rights derived from the Hague Convention. Therefore, he 
maintained, the High Commission had no power whatever to 
exercise that responsibility; on the contrary, the occupying 
armies had the right of protection, by the police forces of the 
occupied country, from disturbances of the public order. 

What the Germans actually opposed was not so much the 
claim to responsibility for public order as the discretion inherent 
in that responsibility, and its possible abuse. The maintenance 
of public order was certainly entrusted to the High Commission 
so far as it affected the safety of the occupying troops. But in 
any particular case it was a matter of discretion whether the 
safety of the armed forces was at issue. If the Germans had 
formulated their point more exactly, they would have demanded 
that the High Commission concern itself with public order only 
for the purposes explicitly stated in the Rhineland Agreement, 
and that those purposes be narrowly interpreted, in accordance 
with the maxim that presumption rests with the freedom of the 
individual. 

On this question of broad or narrow interpretation of what 
was necessary for the security of the troops, it may be worth 
while to mention a famous Belgian case decided on 26 January 
1920 by the Cour d’Appel of Brussels (Journal du droit interna-- 
tional^ 1920, voi 47, pp. 732 ff.). The case grew out of events 
that occurred during the armistice period, before the Rhineland 
Agreement was in force, but it clearly reveals the type of rea- 
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soiling against which the German protests were directed. The 
issue was whether it was within the jurisdiction of the occupa- 
tion courts to proceed against a German national who had forged 
German banknotes in the occupied territoiy. The Belgian court 
decided in the afErmative, maintaining that Belgian soldiers in 
the occupying forces received and spent German money and 
were consequently exposed to the danger of taking forged bank- 
notes for good ones. The court considered it insignificant 
whether evidence existed that the forged notes had actually been 
received by Belgian soldiers: the mere possibility was regarded 
as sufficient. Offenses committed in the occupied territory, said 
the court, 'must be punished as if they had been committed in 
Belgium if they caused, or risked causing, to Belgian soldiers in 
their private capacity any injury that the criminal statutes of 
Belgium intended to prevent, even as a mere possibility.’ 

This decision of a high Belgian court was criticized even by 
a Belgian writer, B. De Jaer, who published in 1928 the most 
penetrating study that has been produced on the legal problems 
of the Rhineland occupation. The court’s principle of possible 
injury, said De Jaer, w^as based on a misunderstanding of the 
true nature of occupation law; ‘Belgian law is applicable only in 
exceptional cases’ (p, 17), and exceptional provisions should not 
be interpreted broadly. 

Almost inseparable from this question of broad or narrow in- 
terpretation of ‘maintenance, safety and requirements’ is the 
question whether the rights of the High Commission were defini- 
tively set forth in the Rhineland Agreement, or whether the oc- 
cupation authorities had also certain ‘incidental or implied 
powers.’ , , 

An early indication of the Commission’s attitude toward this 
question was contained in a decision it rendered on 28 May 1920, 
a few months after it took office 1920, No, vi-vii, p, 

45). The problem was whether the families of married non-com- 
missioned officers and privates could be billeted in German homes. 
The Rhineland Agreement (Article 8) dealt with the billeting 



THE PEACE PERIOD 


194 

of ofEcers and their families, and provided that privates and non- 
commissioned officers should be accommodated in barracks; but 
it made no provision for the accommodation of married privates 
and non-commissioned officers. The High Commission there- 
fore referred to the general' clause of Article 3, and based its 
decision on consideration of ‘whether the necessities of the main- 
tenance, security or requirements of the military forces . . . 
were consistent with authorization for married non-commis- 
sioned officers and privates to bring their families into the Occu- 
pied Territories.’ The Commission added that ‘The basis of dis- 
cussion would be different only if authorization of this nature 
were either formally prohibited in the Agreement or were in 
contradiction with the military regulations of the various armies.’ 

Thus the High Commission made it clear that it regarded its 
responsibility for public order as a general power, entitling it to 
take any measures not expressly forbidden in the Rhineland 
Agreement. Thereby it followed the continental conception of 
the executive branch of government. In continental political 
theory, the executive enjoys a presumption of legality, and its 
general police power is limited only by specific prohibitions. 
Whereas in American law the police power is viewed as ‘the ju- 
dicial defense against the charge of an invasion of “the consti- 
tutional rights to liberty and to property”’ (Hamilton, pp. 
191-2), in continental law the rights to liberty and property are 
viewed as judicial defense against the exercise of the police 
power. 

In Germany the police power of the executive was defined, 
in the eighteenth century, as the task of maintaining public 
order and protecting the public from imminent dangers. This 
famous definition, contained in the Prussian Code of Frederick 
the Great, became generally accepted throughout Germany as 
one of the basic provisions of public law. But while it x*epre- 
sented a limitation upon the power of the sovereign to do as he 
pleased with the life, liberty, and property of his subjects, it 
nevertheless left ample scope for abuses. 
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One of the chief purposes of the enactment of a bill of rights 
was to restrict this general police power of the executive. In the 
words of Gerhard Anschutz, one of the most eminent authori- 
ties on German constitutional law (Meyer- Anschutz, voL 3, 

p. 956): 

The civil liberties of the individual represent limitations on the 
executive branch of the government, particularly on the so-called 
'inner administration.’ The significance of civil liberties must be 
found in the fact that wherever such liberties have been guar- 
anteed by statute, the executive agencies of the state, particularly 
the police agencies, cannot exercise the power to issue prohibitive 
writs. 

In a footnote Anschutz emphasizes that in German law" the bill 
of rights restricts not so much the power of the legislative as 
the power of the executive branch of the government. The High 
Commission, however, when it assumed a general police power, 
in the continental sense of the term, was circumscribed by. no 
such statutory guarantees of individual rights. And no interna- 
tional bill of rights existed which might have curbed the discre- 
tion permitted by the Rhineland Agreement. 

The Commission’s own interpretation of its potvers was fol- 
lowed also by various French jurists who dealt with this matter. 
Thus Nast asserted ('De la competence . . .’ pp. 283-4) that the 
High Commission had the power to 'inten^ene in all cases in 
which public order and social peace are about to be disturbed, 
and it is entitled to make an end, with all means at its disposal, 
to anything that could directly or indirectly jeopardize the se- 
curity of the troops.’ Jean Rousseau formulated not only his 
own point of view but also the official attitude of the French 
High Commissioner, for whom he acted as legal adviser, in the 
wurds {La Haute Commission . . . pp. 72-3): It is not possible 
to arrive at a limitative enumeration of the matters connected 
with the maintenance and safety of the armed forces. This ques- 
tion is a function of the circumstances, of the moment,’ And 
after the end of the occupation, Tirard himself declared (pp. 
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157-8): ‘The occupation authorities could not be indifferent to 
my question that touched upon the interests entrusted to their 
defense. All events that might disturb public order, even if they 
were not directed against the occupying troops, might jeopardize 
their safety or maintenance.’ 

An analysis of the foregoing statements reveals that the three 
French writers propounded theories which, although prhm facie 
only variations of the same proposition, actually represent differ- 
ent approaches to the basic problem of occupation law, Nast’s 
formulation, in which he restricted the jurisdiction of the occu- 
pant as bearer of the police power to the preservation of public 
order and security, was in accordance with the traditions of con- 
tinental police law. According to Nast, the occupant had only 
the right to take negative measures, to act in self-defense. It may 
be admitted that the broad interpretation he gave to the phrase 
‘security of the troops’ could in many cases justify an exercise 
of police power beyond what would be allowed in continental 
legal tradition. Nevertheless, his formulation in this passage rep- 
resented an attempt to apply to occupation law the ideas that 
had been set forth in the eighteenth and nineteenth centuries 
with a view to restricting the bearers of police power from in- 
terfering with life, liberty, and property, except where such 
activities were necessary for the preservation of public order and 
security. 

Rousseau’s formulation was less precise. Although he theo- 
retically recognized the proposition that the occupant had the 
right to act only if the ‘maintenance and safety’ of the occupy- 
ing armies were at stake, he almost abandoned that position by 
denying that this clause had any concrete significance. The proc- 
lamation of the principle that the guardian of public order and 
security is permitted to act only if public safety is endangered 
means, from a legal point of view, that the exercise of that power 
is restricted to such interference as has been made necessary by 
a disturbance of public order. Rousseau did not mention the 
‘necessity’ test, and thus he denied the applicability to occupation 
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law of legal principles that the administrative courts, both of 
Germany and of France, had developed during the decades pre- 
ceding the First World War. About ten years after the publica- 
tion of Rousseau’s study, Carl Schmitt, in justifying the measures 
of the Papen regime against the democratic Prussian Govern- 
ment, was to use the same argument, that the bearer of the police 
power is entitled to do whatever is necessitated 'by the circum- 
stances, by the moment.’ 

It is only one step from this law of the situation’ to Tirard’s 
theory that the occupant can do whatever is necessitated by his 
interests. The High Commissioner dropped the basic safeguard 
of the population’s rights when he went beyond the position 
that interference was permissible only if the safety of the occu- 
pying troops was endangered. If an occupant is entitled to act 
whenever his interests require his interference, his power be- 
comes absolute. This is not the place to discuss whether such an 
authorization is justified under the peculiar conditions of a bel- 
ligerent occupation. Tirard’s statements were concerned not with 
a belligerent but with a pacific occupation; he was the highest 
representative of a regime that was planned not as an occupation 
of expediency but as an occupation of law. A regime in which 
the occupant is entitled to act whenever he considers his action 
necessary for his own interests is the opposite of the regime that 
was envisaged by Noyes and finally adopted by the peace con- 
ference. 

There are indications that Tirard’s use of the word 'interest’ 
was more than rhetorical. The significance of his formulation is 
exemplified in a highly interesting decision of the French Cour 
de Cassation (Dalloz, 1923, Part i, p. 124), rendered on 10 August 
1922, m re. Florange and Chamayou. 

Florange and Chamayou were French businessmen who resided 
in the French zone of occupation. After the sanctions period of 
1921, they were tried by a French military tribunal for violating 
the customs ordinances that had been enacted at that time by 
the High Commission, in its capacity as agent of the London 
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Conference; in Ordinance 84 of 27 April 1921, the High Com- 
mission had vested the military courts with jurisdiction in such 
cases. After their conviction Florange and Chamayou appealed 
to the Cour de Cassation, pleading that according to the French 
code of military justice it was not within the jurisdiction of the 
military tribunal to sentence French civilians for violating cus- 
toms regulations. 

The court held that the High Commission had acted within its 
rights in declaring the military tribunal competent in such cases, 
and it based its decision on Article 3 of the Rhineland Agree- 
ment. In a most significant passage the court declared: ‘The 
customs regulations were enacted in the Rhenish provinces in 
the interest of the Allied powers w^hich occupy these territories, 
and therefore in the interest of the French state,’ and 'conse- 
quently the military tribunal was competent to judge Florange 
and Chamayou in matters affecting French interests.’ Thus the 
Cour de Cassation, although it referred to Article 3 of the Rhine- 
land Agreement, justified the High Commission’s action not by 
reference to the 'maintenance, safety and requirements of the oc- 
cupying forces’ but by reference to the ‘interests’ of France. 

Marcel Nast commented on this decision in a remarkable note 
(Dalloz, 1923, Part I, pp. 121-4), in which he declared: 

The occupation of a foreign teixitory does not represent an end 
in itself; its end is the realization or the protection of certain 
public interests; it is an act of sovereignty. The occupying power 
makes use of its army, which is nothing else but its executive 
agent, in order to exercise its sovereignty and to realize and pro- 
tect its interests. The grant of jurisdiction to the military tri- 
bunals, in all questions that have some bearing on the security of 
the occupying army, is intended to protect not only the army 
itself but also the state of which it is the executive agent, and 
that state’s sovereignty and independence. 

Hitherto, he continued, the function of the military tribunals had 
been 'primarily the protection of the mission entrusted to the 
occupying army, that is, the execution of the occupation and 
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the protection of the army . . . From now on the jurisdiction 
of the military tribunals in military occupation of foreign terri- 
tory is extended to assuring the realization of the aims of that 
occupation, and the protection of the interests that justify the 
occupation.’ 

The opinion of the Cour de Cassation, as interpreted by Marcel 
Nast, leads to the most inauspicious results. If the occupants are 
entitled to do whatever they consider proper in their own in- 
terests, their rule becomes that of the police state before des- 
potism was ‘enlightened’ by natural law. In fact, a pacific occu- 
pation of such a character would offer the occupied territory less 
protection than would be afforded by a belligerent occupation 
that was circumscribed only by the rules contained in the Hague 
Convention. An occupation under martial law would be prefer- 
able to one defined by the interests of the occupying power, for 
even martial law, limited to the suppression of disorder and law- 
lessness, does not grant its bearer a blank check to do whatever 
he thinks useful for his own interests. The decision of the French 
Cour de Cassation in the Florange case revealed tendencies that 
were to play a powerful role throughout continental Europe 
during the following twenty years. 

The reasoning of the Cour de Cassation was not unchallenged, 
even by French jurists. J. A. Roux, maintaining that the cus- 
toms regulations had no connection wdth the maintenance, safety, 
and requirements of the occupying forces, declared (p. 90): 
‘One may even derive from this provision of the Rhineland 
Agreement some legal arguments against the opinion of the 
court. One may argue that the High Commission, when it ex- 
ercised its legislative power in a field that is not provided for 
in the Rhineland Agreement, transgressed its jurisdiction and 
consequently committed an illegal act,’ He maintained that juris- 
diction was vested in the military tribunal not by virtue of the 
Rhineland Agreement but by the fact of the occupation itself: 
the occupying power, he said, is entitled to take at will all steps 
that are necessaiy- in order to execute and to require respect 
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for the rights and duties which it can claim from the peace 
treaty as well as from the occupation as a fact. Thus, while he 
denied the relevance of the Rhineland Agreement, he approved 
the result reached by the Cour de Cassation. 

Roux was right in eliminating Article 3 of the Rhineland 
Agreement from the issue whether the military tribunal was 
competent in the Florange case, but his other argument is not 
convincing. It was based on the assumption that the Rhineland 
regime was still— long after the ratification of the peace treaty— 
a belligerent occupation, and this position is obviously untenable. 

Ordinance 84, on which the jurisdiction of the military tri- 
bunal was based, had no connection with the Rhineland Agree- 
ment. In the preamble to that ordinance, the High Commission 
declared that it acted fin pursuance of the decisions of 7 March 
1921, of the Conference of Allied Governments held in London, 
and of 2 April 1921, of the Conference of Ambassadors, em- 
powered for this purpose by the Allied Governments.’ The 
Rhineland Agreement had nothing whatever to do with the case. 
The only legal problem that was relevant was whether the High 
Commission’s jurisdiction regarding the sanctions imposed upon 
Germany by the London Conference was in accordance with 
international law. If this question is answered in the affirmative, 
Ordinance 84 was valid; otherwise it was void. But in either 
case the question whether the High Commission was entitled to 
vest military tribunals with jurisdiction in the sanctions cases 
had no connection with occupation law. 

Unlike the French Cour de Cassation, the French army com- 
mand in the Rhineland analyzed the legal situation very clearly, in 
an instruction of 13 July 1921 (quoted in Huguet, p. 177, note 
108): 

This ordinance [said the instruction, referring to Ordinance 84], 
like all other customs ordinances, was enacted by the High Com- 
mission not by virtue of a convention concluded bem^een the 
Allied powers and Germany, but in execution of a unilateral de- 
cision of the said powers [the London Conference], and thus, as 
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far as customs and export and import questions are concerned, it 
substituted an occupation regime of power for the regime by 
agreement which continues to control the relations between oc- 
cupied Germany and the occupying powers in all other fields. It 
is therefore out of the question to base the jurisdiction of military 
tribunals in customs matters on the Rhineland Agreement at- 
tached to the treaty. 

No word need be added to this excellent legal statement, which 
clearly indicates that the decision of the Cour de Cassation in the 
Florange case was beside the point. 

It should be noted, however, that the Florange case became a 
precedent in French law. The Cour de Cassation applied the same 
reasoning to the leading cases that arose out of the Ruhr con- 
flict— the Thyssen case, decided on 22 March 1923, and the 
Krupp case, decided on 9 August 1923 (Sirey, 1924, Part i, pp. 
92-3). The ‘interests’ theory was, of course, a convenient instru- 
ment to justify the measures taken in the Ruhr valley during 
that conflict. The question whether the Florange precedent has 
‘made’ law, as far as France is concerned, need not be decided 
here; it should be emphasized, however, that the conclusions 
reached in that case cannot be regarded as generally valid prin- 
ciples of occupation law, because they are based on a legal error. 

The Florange case was but a reflection of the attitude of the 
French authorities toward the Rhineland problem during the 
first peace period. After the Anglo-American democracies had 
failed to fulfil their promise of military protection, France at- 
tempted an altemative provision for her security, through eco- 
nomic and cultural penetration of the Rhineland. If the ‘inter- 
ests’ theory of the Cour de Cassation had been adopted by the 
High Commission, France would have been able to achieve by 
means of facts what she had not reached by means of treaties. 
If such an interpretation had prevailed, the occupation regime 
would have been converted into a despotism ruling only by force 
—the very contrary to the peaceful reconstruction intended in 
the Rhineland Agreement, 
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Certainly the High Commission, as an official body, never 
explicitly maintained that the ‘safety of the occupying forces’ 
implied a recognition and protection of whatever the occupying 
powers regarded as their interests. But did the Commission im- 
plicitly assume this principle in its actual use of its authority? 

In considering this question it is important to bear in mind 
that the High Commission was not a homogeneous body. Its 
actions inevitably reflected the divergent loyalties and convic- 
tions of its members. 

Thus on 14 October 1921, General Allen remarked in his diary 
{Journal^ pp; 268-9): 

This afternoon I have had very serious talks with Rolin [the 
Belgian High Commissioner] and Tirard concerning certain 
events which have taken place in the Rhineland due to the actions 
of French officials ... In plain language, we were violating our 
own ordinances and failing to admit it, much less punish our 
officials when they were wrong. The Commission has no right 
under the Agreement to govern in the Rhineland, and we cannot 
usurp the administration or control of affairs unless the main- 
tenance, security and requirements of the armies are involved. 

Allen emphasized that he fully understood Tirard’s difficult posi- 
tion; ‘political conditions in France make heavy demands on 
Tirard which he must satisfy.’ On the other hand, American 
public opinion reacted the other way around regarding viola- 
tions of the Rhineland Agreement, which was after all an inter- 
national treaty: ‘If some of the communications that have been 
exchanged were given publication in the United States, they 
would be badly received.’ 

It was not always an easy task to come to a compromise within 
the High Commission on borderline cases. In the Smeets affair 
the French High Commissioner induced the majority to decide 
a legal question as if it were a political one; in the Momm affair 
the dismissal of a high official was justified by considerations of 
expediency. In both cases the ‘interests’ of one of the occupying 
powers led to a solution that was not reconcilable with the word- 
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ing of the Rhineland Agreement. On the whole, however, the 
instances in which the High Commission exercised functions 
based exclusively on political considerations were the exception 
rather than the rule. Since several of the 'exceptionaF cases have 
been described, it may be desirable to mention one or two of the 
instances in which the occupation authorities showed a careful 
regard for the legal limits of their jurisdiction. 

On 6 October 1922, the High Commission had to decide 
whether the German railway administration should be permitted 
to carry out certain plans intended to improve the railway sys- 
tem. It was rather doubtful whether the planned work was par- 
ticularly urgent, and the contention was advanced that execution 
of the plan might interfere with the payment of the German 
repai^ations debts. The High Commission decided, however 
(Rousseau, La Haute Commission . . . p. 70, note i), that ^even 
if the expenses necessary for the execution of that plan are ex- 
cessive, no provision of the Rhineland Agreement or of any 
ordinance entitles the High Commission to induce the German 
authorities to stop or modify their plans.’ In this declaration 
the Commission not only denied its power to interfere with Ger- 
man finances; it also rejected the idea that it was entitled to en- 
force provisions of the peace treaty that were not explicitly 
placed within its jurisdiction. On this matter the legal situation 
would of course have been quite different if Noyes’ skeleton plan 
had not been modified in the final document drafted by the 
Loucheur committee. 

The High Commission’s regard for the fact that its powers 
were restricted to occupation problems is evident also in its re- 
fusal to follow certain suggestions of the Reparation Commis- 
sion dealing with the enforcement of economic provisions of the 
peace treaty; on 8 May 1920, it refused to participate in the 
transactions concerning war booty and industrial material that 
Germany was obliged to restore to Belgium and France, and 
on 10 September of that year it rejected the Reparation Commis- 
sion’s request that it control the shipments of coal in the occupied 
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territory (Rousseau, La Haute Commission . . . p. 69). In fact, 
until it was entrusted by the London Conference with extraor- 
dinary powers regarding customs problems and questions of 
foreign trade, the High Commission refrained from any inter- 
ference with financial, economic, and social conditions in the 
Rhineland. One of its most important decisions on such matters 
has already been mentioned: its rejection of the French view that 
the German foreign-trade regulations of 22 March 1920 should 
be prohibited in the Rhineland because they might ‘indirectly’ 
jeopardize the safety of the occupying forces. 

The lack of any specific restrictions on the powers of the High 
Commission raises certain fundamental questions regarding occu- 
pation law. In a modern constitutional state, the powers of the 
government are subject to certain definite limitations—whether 
by a system of checks and balances, by the requirements of nat- 
ural law as incorporated in specific bills of rights, or by consti- 
tutional prohibitions. Can comparable restrictions be imposed on 
a military occupation? 

The question is irrelevant, of course, if the occupation is con- 
ducted under martial-law conditions. The problem arises only 
if the occupation is intended to be a rule of law, but then it be- 
comes a test of the very concept of peaceful occupation. It is 
self-contradictory to repudiate martial law as the basis of occu- 
pation government and at the same time vest that government 
with unlimited power. 

Nevertheless, an occupation government, even if it is con- 
ducted under the rule of law, is basically different from the gov- 
ernment of a constitutional state. In the latter, the bearers of 
power are the representatives of those who are subject to that 
power, and the stability of the whole system demands that there 
be some degree of mutual trust, each in the other. Such a gov- 
ernment, functioning under firm restrictions on the scope of its 
authority, can accomplish its tasks only if the governed are pre- 
pared to collaborate in the maintenance of the regime, and to 
grant the validity of its basic principles— only if they recognize 
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the will of their government as an expression of the national 
volonte generale. 

An occupation regime, however, is the rule of a foreign gov- 
ernment which does not even pretend to represent the will of the 
governed population. No ethnic ties, no shared traditions, no 
voluntary act of political confidence unite the rulers and their 
subjects. Indeed, each mistrusts the other. Under these condi- 
tions, limitations of power which derive from the people’s par- 
ticipation in the government— such as those provided in a 'checks 
and balances’ structure, in which the people are entrusted with 
legislative power— are out of the question. 

It may be assumed that the framers of the Rhineland Agree- 
ment took it for granted that the occupation regime would be 
conducted in accordance with the fundamental principles of 
human rights. But when the governing authorities are the super- 
visors rather than the representatives of the people it is inevi- 
table that the conflict between the power of rulers and the rights 
of the ruled will sooner or later, and in greater or lesser degree, 
result in infringements of the rights of the ruled— if those rights 
are not specifically guaranteed. When the Rhineland Agreement 
made it possible for the High Commission to act as the bearer of 
'police power,’ in the continental sense of the term, without pro- 
viding the restrictions on that power which had found expression 
in the traditional concept of Rechtsstaat, particularly in bills of 
rights, it gave the Commission a position comparable to that of 
an absolute prince in the final phase of despotism. An occupation 
agreement cannot afford to leave the protection of civil liberties 
to the vagaries of good intentions. 

Today there is a good deal of discussion on the question 
whether the basic rights of the individual and the idea of suprem- 
acy of law can be protected by an international bill of rights. 
The proponents of this idea should consider tvhether they are 
prepared to apply the principle to an occupation regime, at least 
after the purely military phase of the occupation has ended. 
Universal recognition of an international bill of rights implies 
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that the values expressed in such a document are recognized by 
those who rule in the name of international law. Indeed, the 
application of these principles to the subjects of an occupation 
regime can be regarded as a test case for the general validity of 
such proposals. The answer to this problem will considerably 
affect the character of a future occupation, and may even prove 
of vital significance for the restoration of the rule of law in the 
postwar world. 



IX 


Judicial Review by Courts of the Occupied 

Country 

O NE of the crucial problems of occupation law is whether 
and to what extent and by what authorities the actions of 
the occupying powers are subject to review. In an occupation, 
the 'constitution’ or body of legal principles which in ordinary 
circumstances serves as the norm in the exercise of judicial re- 
view can be only the general principles of international or cus- 
tomary law, or specific rules of the Hague Convention, or treaty 
provisions regarding the occupation. But the question immedi- 
ately arises what agency is entitled to determine legality under 
this type of law. If the occupation authorities in the Rhineland 
had flagrantly violated their rights as occupants, it is conceiv- 
able that Germany might have appealed to international arbitra- 
tion, at least after the ratification of the peace treaty. But in 
the absence of incontestable and consistent violations, during the 
period dealt with in this study, such a procedure was neither 
feasible nor likely of acceptance. 

During the Rhineland occupation there was never the slight- 
est doubt that the occupying powers themselves, and their ad- 
ministrative agencies, were outside the jurisdiction of the Ger- 
man courts (see Feilchenfeld, p. 90). Neither the regular courts 
nor the administrative courts, which handled cases concerning 
infringements of law by administrative agencies, ever claimed 
the power to hear cases in which actions of the occupation au- 
thorities were the primary reason for adjudication. But whether 
the German courts had a right of review was not nearly so self- 
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evident when the legitimacy of occupation measures was, or 
could be regarded as, a collateral issue in cases within their 
proper jurisdiction-cases involving German nationals. Judicial 
review of administrative actions has a centuries-old tradition in 
German law. And under the Weimar Constitution, as it was in- 
terpreted by the German courts (107 RGZ 377), both the regu- 
lar courts, hearing criminal or civil cases between German na- 
tionals, and the administrative courts, hearing cases between Ger- 
man nationals and German administrative authorities, could 
review the constitutionality of German legislative acts if the 
legitimacy of such acts was a collateral issue in the case. Could 
the German courts, under the same conditions, review the 'con- 
stitutionality’ of legislative acts of the occupation authorities? 
And were they entitled to review the legality of High Commis- 
sion administrative actions? ^ 

At the time of the Rhineland occupation, the German courts, 
in general, refrained from open discussion of this complicated 
problem; in one of the rare decisions in which it was openly 
dealt with— one of the first occupation decisions of the Reichs- 
gericht— the conclusion was actually in the negative. In a con- 
siderable number of later cases, however, the Reichsgericht im- 
plicitly claimed the right of judicial review by rendering judg- 
ments supported by opinions on the legality of occupation meas- 
ures. And at the end of 1926 the Reichsfinanzhof, a supreme 
administrative court, expressly asserted the right of review. 

In these cases a decision denying legality had immediate sig- 
nificance, of course, only for the litigants themselves. Since the 
German courts had no power to overthrow an occupation meas- 

^The question of judicial review had arisen a number of times during 
the German occupation of Belgium. See Intematioml La'w News,: igi 5 y 
pp. 55-6, for decisions of the appellate court of Liege (31 May 1915) and 
the appellate court of Brussels (19 July 1915); ibid. 1916, p. 1 36, for a 
decision of the Belgian Cour de Cassation (18 May 1916); Journal dii droit 
international, igij, voL 44, p. 1813, for a decision of the appellate court 
of Liege (13 February 1917); Fasicrisie beige, 1917, i, pp. 241, 256, for a 
decision of the Belgian Cour de Cassation (14 June 1917). A very illumi- 
nating analysis of the latter decision may be found in De Visscher, p. 81. 
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ure, and the occupation authorities ignored the pronouncements 
of the German courts, the latter exercised only a kind of trun- 
cated judicial review. But such decisions had, in addition, a more 
far-reaching significance that warrants their consideration in 
some detail. For one thing, they had a considerable psychological 
effect on Germany’s attitude toward the occupation, and at the 
same time reflected the mutations in that attitude. Much more 
important, however, than this historical interest is the fact that 
these decisions may in the future be invoked as precedents. Some 
of them have already been mentioned, in other contexts, but 
there are in addition several outstanding cases that deserve special 
attention for the principles that they exemplify. Whether pre- 
cautions should be taken in order to render such precedents 
inoperative in a future occupation, and to prevent further deci- 
sions of the same character, can be most convincingly discussed 
by presenting the cases themselves. 

Before the peace treaty w^as ratified no case was decided by 
the Reichsgericht in which problems of occupation law were 
either the chief or a collateral issue. This is easily understandable 
in view of the fact that for technical reasons alone a period of 
more than a year was usually necessary from the day on which 
events gave rise to a procedure until the highest court rendered 
its judgment. Thus the occupation cases that arose out of armis- 
tice conditions, which lasted about thirteen months, were de- 
cided by the Reichsgericht after the armistice had been termi- 
nated. Though the principles developed by the high court in 
deciding these cases were consequently even less significant to 
the occupation authorities than were the peacetime decisions, 
their possible use as precedents is not thereby affected. 

The mysterious, unpublished Uhlmann decision of 25 October 
1920, which was mentioned in the preceding chapter, provided 
the outstanding instance in which the Reichsgericht explicitly 
considered its right of judicial review. Uhlmann, a German resi- 
dent of the occupied territory, was indicted by a German court 
for having exported silver from Germany between 14 and 20 
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January 1920, in violation of a wartime trade decree of 1917. 
During the armistice period, it will be remembered, such decrees 
were rendered ineffective by the occupation authorities, and, 
de facto ^ that situation still existed in January 1920. 

As already mentioned, the Reichsgericht in this decision de- 
clared that the power of the occupants derived, in the armis- 
tice period, from Article 43 of the Hague Convention, and, in 
the peace period, from Article 3 of the Rhineland Agreement. 
In regard to the question of judicial review the outstanding pas- 
sage of the decision was the statement (Bruns, p. 575) that if the 
occupying powers 

transgress their jurisdiction such an action represents a violation 
of an international treaty; the legal consequences of such a vio- 
lation must be judged in accordance with international law. The 
courts of the occupied territory are not in a position to examine 
and to decide whether the Allied powers, when exercising state 
power in the occupied territory, have transgressed the borderline 
of their authority, as for instance whether there existed in reality 
an absolute prevention {empichement ahsohi) in the meaning of 
Article 43 which forbade the application of municipal law. 

This decision was not published, however, in the official Ger- 
man reports, nor was it mentioned in any German law review. 
In Germany it is up to the Reichsgericht to decide whether a 
decision shall be published in the official reports, and only those 
are published which the members of the court consider impor- 
tant; many of the others are given publication in one or another 
law review. But the Uhlmann decision, though it was of the 
greatest practical and theoretical significance, was withheld not 
only from the German public but also from the legal profession. 
The French jurist Allehaut, in 1925, was the first to give it pub- 
licity (pp. 52-3), and it was not until 1931, when the last French 
soldier had left Germany, that the opinion was released to the 
German public (the text is now available in Bruns’ f antes jtms 
gentium^ pp. 575-8). 

Allehaut rightly summarized this opinion in the words (p. 53): 
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‘Thus the Leipzig court completely abandoned the idea of in- 
ternal judicial review and shifted the problem to the domain 
of international law.’ And Allehaut, who wholeheartedly ap- 
proved the Uhlmann decision, doubted whether an international 
body was in existence that was vested with the right to annul 
an act of the occupation authorities. Certainly such a review 
would have been practically out of the question during the 
period in which the Rhineland occupation represented the final 
phase of the war, that is, before the peace treaty was ratified. 

It may be mentioned that the Uhlmann decision cropped up 
during the Ruhr conflict, in a most inconvenient way. When the 
French army entered the Ruhr, early in 1923, the German Gov- 
ernment characterized the action as illegal and declared that its 
officials and citizens were not obliged to obey the French mili- 
tary authorities in that region. But the military commanders de- 
manded strict obedience to their orders. In a sitting of the 
Reichstag on 13 February 1923, Wilhelm Kahl, member of that 
body and professor of law at Berlin University, pointed out that 
the military commanders, in justifying their demand for obedi- 
ence, had referred to a German supreme court decision of 1920. 
Professor Kahl doubted that the Reichsgericht had ever devel- 
oped a theory according to which all commands of the occu- 
pation authorities must be considered automatically binding, and 
asked for information (Reichstag, voL 358, p. 9653). In his an- 
swer (ibid. p. 9659) Dr, Heinze, Minister of Justice, said that 
the military commanders had compelled the local papers in many 
parts of the occupied territory to publish a statement according 
to which the Reichsgericht had laid down such a principle, but 
he added: ‘The decision of the Reichsgericht of 25 October 
1920 has been overruled by several decisions of the highest court 
which are published in the official record, particularly in 56 
RGSt 228 [sic; read 288], decided on 7 March 1922 . . . This 
fact remains unmentioned in the proclamation of the occupa- 
tion authorities.’ 

The onlv wav in which the Uhlmann decision can be recon- 
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died with the Reidisgericht’s subsequent practice of reviewing 
actions of the occupation authorities is by reference to the 
phrase declaring that 'the courts of the occupied territory’ were 
prevented from exercising judicial review. This wording left the 
door open for the supreme court, which had its seat in Leipzig, 
in the unoccupied part of Germany, to exercise a reviewing 
power which was denied to the trial courts in the occupied zones. 
Such an interpretation is strained, however, and would attribute 
to the Reichsgericht an attitude on judicial review that would 
be even less defensible than an outright assertion of that power. 
Nevertheless, it is significant that the lower courts within the 
occupied territory were far less inclined than the Reichsgericht 
to examine the legal basis of actions taken by the occupation 
authorities. 

Another aspect of the Uhlmann decision is noteworthy be- 
cause of a later, contradictory opinion by the Reichsgericht. The 
lower court had maintained that in the period 14-20 January 
1920, when Uhlmann’s exports had taken place, the peace treaty 
was not yet in force in Germany, because statutes became valid 
in Germany only fourteen days after they had been published 
in the Reichsgesetzblatt; the Wiesbaden court held, 

the case was to be decided on the basis of armistice conditions. 
The Reichsgericht, however, based its decision on the principle 
that German nationals could not be punished for violating Ger- 
man statutes that were de facto ineffective in the occupied terri- 
tory, and rejected the theory that principles of German constitu- 
tional law are applicable to an international treaty. 

The various principles enunciated in the Uhlmann decision 
were at least consistent with one another. But as further cases 
began to reach the Reichsgericht some of these principles were 
applied and some were contradicted. The court, as has already 
been shown, had meanwhile been impressed by Strupp’s theory 
of Mischbesetzung; and in addition, as the occupation progressed 
and the events of 1918 receded farther into the background, a 
more resistant attitude began to make itself felt in Germany. 
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Thus in an armistice case decided on 19 April 1921 (102 RGZ 
106; Annual Digest, 1919-22, case 305, p. 440) the court pursued 
a line of reasoning quite different from that in the Uhlmann de- 
cision, six months earlier. During the first weeks of the armistice, 
the defendant had bought from the German military authorities 
a large quantity of nails, horseshoes, and the like, paying about 
^12,000 marks. Shortly afterward he sold the goods to the plain- 
tiff, for 68,000 marks. The American military government con- 
fiscated the property, and released it only after the plaintiff had 
paid 56,000 marks to the occupation authorities— the difference 
between the price paid and the price received by the defendant. 
Its action was based on an armistice provision (Article 6), which 
declared that all military establishments should be ‘delivered in- 
tact,’ and on a proclamation of the American military authori- 
ties on 14 January 1919, which nullified all post-armistice sales 
of military goods in the occupied zone. 

But the sale was held valid and the action dismissed. In regard 
to the violation of the armistice agreement, the Reichsgericht 
made the remarkable declaration that that document had not 
been assented to by the German legislative authorities and had 
not been published in the Reich’s official journal of laws, and 
that therefore it did not have the ‘force of municipal law’— a 
direct contradiction of its position in the Uhlmann decision. In 
thus denying the current legal validity of the armistice in Ger- 
many, the court conformed with Heinrich Triepel’s theory that 
in any state the provisions of international agreements are bind- 
ing only after they have been ‘transformed’ into municipal law^ 
But its statement in regard to the actions that would have created 
such legal validity was scarcely short of impudence. The armis- 
tice was signed at a time when the November revolution had 
swept away both the Kaiser and the Reichstag, and therefore it 
is hard to see wiiat German iegislative agencies the court had in 
mind. And failure to publish the armistice agreement in the 
Reichsgesetzblatt can scarcely be considered important in view 
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of the fact that the widest publicity had been given to that vital 
document. 

1 In this decision the Reichsgericht established a precedent ac- 
cording to which the provisions of an armistice agreement be- 
come part of municipal law only after they have been explicitly 
enacted as municipal statutes; and if the agreement has been 
signed by a revolutionary government, after a military defeat, it 
becomes a part of municipal law only if the constitutional re- 
quirements of the old regime have been observed. It should be 
noted that the denial of the immediate validity of the armistice 
agreement in municipal law did not touch upon its validity as 
an instrument of international law. In this distinction the court’s 
position accorded with its characterization of the Rhineland oc- 
cupation as a Mischbesetzung, 

Even more strained was the reasoning of the Reichsgericht in 
this case in regard to the American proclamation of 14 January. 
It was impossible, of course, to deny that this order was in 
accordance with the armistice agreement. Therefore the court 
went back to the Hague Convention in order to prove that the 
proclamation was ultra vires. By Article 43 of that convention, 
said the Reichsgericht, 

[the American authorities] were bound to respect the German 
laws as far as possible. It would have been sufficient for their 
purpose if they had declared the purchase in question null and 
void, as far as the United States was concerned. There was no 
reason to interfere with the private law relations between the 
German military authorities and private purchasers, or between 
the latter and further purchasers. 

In other words, the Reichsgericht, applying the Vule of mildest 
means’ (see Morstein-Marx, p. 286), held that the confiscation 
and fine represented an improper means for a lawful end. The 
result of all this reasoning was that the defendant, who had made 
a profit of nearly 500 per cent, was given protection, while the 
plaintiff was obliged to pay the purchase price twice— a particu- 
larly impressive illustration of a decision in which the interests 
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of the parties are sacrificed to a proclamation of principles of 
high policy. 

Only three weeks later, however, on 10 May 1921 (JW 1921, 
vol. 50, p. 1454), the court, deciding another armistice case, was 
more realistic. The plaintiff had sold to the defendant a quantity 
of mineral oil which was to be imported from abroad, and sued 
for the contract price. Defendant pleaded that the contract was 
void because a German statute provided that such transactions 
needed a special license from the Reich foreign-trade agency. 
Plaintiff replied that the contract was concluded in, and was to 
be fulfilled in, the occupied territory under the armistice condi- 
tions, and he denied the applicability of German law because 
under the prevailing situation German law was unenforceable. 
The Reichsgericht, deciding in favor of the plaintiff, pointed out 
that the German statutes remained valid unless nullified by the 
occupation authorities as contrary to the purposes of the occu- 
pation, and that in the present instance the statute had not been 
so nullified; but it declared that ‘After the bearers of actual 
power in the occupied territory had permitted free imports and 
trade in mineral oil, and after the German authorities were in 
fact deprived of the power of enforcing that statute, the mere 
fact that the statute had not been officially repealed . . . can- 
not be considered significant from a practical point of view.’ 

In other foreign-trade cases, too, the Reichsgericht, though 
holding that the actions of the occupying powers were ultra 
vireSy adopted a generally realistic attitude.^ And that point of 
view Avas also evident in an armistice case decided on 2 May 
1923 (107 RGZ 173; Annual Digesty 1923-4, case 238, p. 440), 
at the time of the Ruhr conflict; in that decision, however, the 
court applied reasoning that was apparently intended to validate 
the resistance in the Ruhr. This case was a suit for breach of 
contract. In July 1919 the defendant had bought a quantity of 

2 See the Reichsgericht decisions of 7 June 1921 (102 RGZ 255); 2 Feb- 
ruaiy 1922 (104 RGZ 105); 22 September 1922 (105 RGZ 179); 13 Decem- 
ber 1922 (JW 1923, vol. 52, p. 287).’* 
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wine, for delivery in Coblenz, but when it was delivered he re- 
fused to accept it, on the ground that the contract was void 
because the commander of the American army of occupation had 
forbidden the sale of alcoholic beverages in the American zone, 
except beer and light wines, and because in German law no legal 
transaction is valid which violates a statutory order. 

The Reichsgericht denied that ‘ordinances of foreign occupa- 
tion authorities which are intended to protect the interests of 
foreign powers and of their troops and agencies’ could be re- 
garded as statutory orders in the meaning of German law; such 
ordinances ‘originate in foreign legal views and are enacted with- 
out consideration for German legal feeling and German eco- 
nomic conditions.’ The high court also denied that the occu- 
pation authorities were entitled to enact ordinances that affected 
the relations dealt with in private law. 

Nevertheless, the plaintiff did not recover. Although the 
Reichsgericht held the contract valid it acknowledged that ful- 
filment of the transaction would have made the defendant liable 
to prosecution and to possible confiscation of the merchandise 
and closure of his enterprise. By thus granting equitable relief 
the Reichsgericht practically admitted that de facto considera- 
tions controlled the issue. It is significant that the court declared 
that the American prohibition was not an ‘arbitrary’ order, as it 
was not contrary to either the armistice or Article 43 of the 
Hague Convention, and that therefore non-compliance ‘was not 
required from the defendant by legal, moral or patriotic con- 
siderations.’ It was in this statement that the Reichsgericht of- 
fered a legal justification for the passive German resistance dur- 
ing the current Ruhr conflict. 

In its tendency to deny the jurisdiction of the occupying 
powers in matters belonging to the domain of private law— ques- 
tions of contract, inheritance, family relations, possession, private 
property, and the like— the Reichsgericht could cite the judg- 
ment of eminent authorities in international law, including Pro- 
fessor Nast (‘De la competence . . p. 289). But the distinc- 
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tion be ween public and private law was almost meaningless in 
the ‘planned economy’ that Germany lived under even at that 
time. In a total war— and even World War I was such a war- 
private law is absorbed by administration, and at its end the 
occupying powers, confronted with a regulated, centralized, bu- 
reaucratized economy, cannot be expected to conduct their ad- 
ministration as if a non-planned economy existed. 

After the statement in the Uhlmann decision on judicial re- 
view, which was later repudiated both implicitly and explicitly, 
the theoretical question of the German courts’ right to exercise 
this power was not dealt with again until 1922, when Heyland 
published his article on the legislative power of the High Com- 
mission (‘Zur Lehre . . .’ pp. 44-64). Heyland based his theory 
on the argument that a judge is subjected only to the law, a 
principle enunciated in the Weimar Constitution. The judge, he 
maintained, is therefore obliged to examine the legal character 
of all legislative acts, and the High Commission, since it did not 
object to this provision in the Weimar Constitution, implicitly 
recognized the right of German judges to exercise judicial re- 
view. In the field of occupation law, he argued, judicial review 
means' that the courts of the occupied country as well as those 
of the occupying powers are obliged to recognize only those 
measures which conform with the international treaty defining 
the powers of the occupation authorities. 

In adapting the general theory of judicial review to the pecu- 
liar problems of occupation, Heyland followed Heinrich Trie- 
pel’s ‘transformation’ theory. Since the Rhineland Agreement 
had been properly made a part of German municipal law, the 
High Commission Avas entitled, by German law, to enact ordi- 
nances within the borderlines of Article 3. But the enactment of 
ordinances not wholly covered by that provision constituted, 
from the point of view of German municipal law% a nullity, and, 
from the point of view of international law, an international 
tort. If the High Commission thus transgi*essed its jurisdiction, 
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the German Government, according to Heyland, was entitled 
to bring suit in the Permanent Court of International Justice, 
but ‘under the prevailing conditions it is not practically possible 
for the German Government to inflict reprisals on the occupying 
powers for the enactment of such illegal ordinances’ (‘Zur 
Lehre . . p. 4B, note 6). 

In this article Heyland held that German ofBcials of the execu- 
tive branch of government did not have the same powers as 
German judges with respect to ordinances that they considered 
tdtra vires. These ofEcials, he maintained, did not have the same 
independence as the judges, and therefore they could question 
a command of the occupying powers only if so ordered by their 
immediate superiors; in case of conflict bemeen commands of 
occupation authorities and of German authorities, a German 
official was obliged to disregard the former (ibid. pv63). But in 
his book on the Rhineland occupation, published in 1923, Hey- 
land modified this position. There he contended that in this re- 
spect there was no distinction between judges and other officials: 
the right and duty of legal review was the same, he said, for 
judges and non-judges (Die Rechtsstelltmg ... pp. 119-29, espe- 
cially p. 125, note 2, and p, 128, note 2). 

Hey land’s theory has been presented here in detail because it 
was adopted by both the Reichsgericht and the Reichsfinanzhof 
(the supreme financial court). On 7 December 1926, the latter 
decided a case (21 RFH 68-82) ^ in which it not only exercised 
but explicitly affirmed a right of judicial review. This case con- 
cerned a legal tangle over the payment of coal taxes due in 1923. 
Of the several German statutes that were relevant to the case, 
some, in accordance with the general practice of the German 
Government during the Ruhr conflict, had not been submitted 
to the High Commission for approval, and some had been at 

3 Information on this case is available also in DJZ 1927, vol. 32, p. 232, 
and in JW 1927, vol. 56, p. 2330, where an elaborate note by Heyland is 
appended; a short extract was published in Annml Digest, 1925-6, case 7, 
pp. 9-10. For an excellent analysis of this case see Bilfinger, pp. 567-71. 
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least partially invalidated in the occupied territory by an ad- 
ministrative decision of the Commission on 9 May 1924 {Gazette^ 

1924, No. V, pv 329)- 

It is not necessary to describe the complicated circumstances 
of this case. In the present context the important point is that 
the Reichsfinanzhof’s decision took the extreme form of an at- 
tack on the basic provisions, in Articles 7-9 of Ordinance i, in 
which the High Commission declared its right to pre-exandne all 
German laws and regulations before they became valid in the 
occupied territory. 

Explicitly adhering to TriepeFs 'transformation’ theory, and 
refusing Kelsen’s theory that the rules of international law are 
the basic rules of the whole legal system, the court (p. 75) con- 
tended that High Commission ordinances were to be recognized 
only to the extent that they were ‘transformed’ into German 
municipal law. The peace treaty and the Rhineland Agreement, 
having been duly published in the Reichsgesetzblatt^ were so 
‘transformed.’ But ordinances of the High Commission— author- 
ized by Article 3 of the Rhineland Agreement— were valid in 
German law only to the extent that they conformed with the 
requirements laid dowm in Article 3. 

After thus shifting the problem from international to munici- 
pal law, the court examined the question whether the German 
judge was entitled to review the conformance of these ordi- 
nances with the enabling statute, that is, the Rhineland Agree- 
ment. 

The right of judicial review [decided the court (p. 76) ] could be 
denied only if such a denial was laid down in generally recog- 
nized rules of inteimational law (Article 4, Reich Constitution), 
or if it was explicitly provided for in the Rhineland Agreement, 
the latter by transformation a part of German law, or in a rule 
of international customary law valid in addition to the Rhineland 
Agreement and transformed into municipal customary law. Since 
none of these alternatives actually exists, the right of judicial 
review must be recognized as a matter of principle. 
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On the basis of this reasoning the court concluded (p. 76) that 
Articles 7-9 of Ordinance i were ultra vires and therefore void. 
The Reichsfinanzhof did not deny the right of the High Com- 
mission to prohibit, in the occupied territory, the enforcement 
of statutes that actually endangered the maintenance, safety, and 
requirements of the occupying forces. It maintained, however, 
that the Rhineland Agreement, as a matter of principle, recog- 
nized the authority of the German legislature over the occupied 
territory, and that therefore the obligation imposed upon the 
German Government to subject all German statutes to a pre- 
examination by the Fligh Commission w^as contrary to the Rhine- 
land Agreement. 

This argument is not convincing. When the High Commis- 
sion’s power of annulment w^as acknowledged, it was scarcely 
possible to deny the Commission’s right to subject all German 
statutes to an examination that would determine whether the 
power of annulment should be exercised. A denial of this right, 
if enforceable, could have meant that statutes which were highly 
dangerous to the safety of the occupying troops were in force 
in the occupied territory, at least for an intermediate period. 
Such a situation would obviously have been contrary to Article 
3 of the Rhineland Agreement. Articles 7-9 of Ordinance i rep- 
resented a proper means to an end that was recognized as law- 
ful by the court. Whether the approval of the occupying powers 
v as construed as an approval or a veto power was a mere tech- 
nicality. By overstressing the technical aspects of the problem 
the Germans lost sight of its substance. The logic of the Reichs- 
finanzhof was of a kind that would permit the High Commis- 
sion to cut a pound of flesh but forbid it to shed a drop of blood. 

Whether Articles 7-9 of Ordinance i were authorized by 
Article 3 of the Rhineland Agreement is actually a question of 
‘implied powers.’ It is the question raised by Chief Justice Mar- 
shall, in McCulloch v, Maryland (17 U.S. 316), whether there 
w’-as a ‘phrase in the instrument which . . . excludes incidental 
or implied powers; and which requires that every thing granted 



JUDICIAL REVIEW 


221 


shall be expressly and minutely described’ (p. 406). The Rhine- 
land Agreement described the jurisdiction of the occupying 
powers in a very broad way, and did not contain the slightest 
hint that all powers not expressly granted to the High Commis^ 
sion rested with the agencies of the occupied country. What 
Marshall said about the Constitution of the United States holds 
true also for the magna charta of a military occupation: Its 
nature, therefore, requires, that only its great outlines should be 
marked, its important objects designated and the minor ingredi- 
ents which compose those objects be deduced from the nature 
of the objects themselves’ (p. 407). 

When the Reichsfinanzhof rendered its decision in this case, 
the German courts had had little experience in reviewing the 
constitutionality of the content of legislative acts (as distin- 
guished from the legality of the enactment procedures). It was 
only a little more than a year before the coal-tax case was de- 
cided that the Reichsgericht had recognized for the first time 
the right of judicial review of German legislation. Thus no legal 
tradition had taught German judges that ‘the government which 
has a right to do an act, and has imposed on it the duty of per- 
forming that act, must, according to the dictates of reason, be 
allowed to select the means’ (ibid. pp. 409-10). No constitu- 
tional experience existed in Germany on which the judges could 
rely when they interpreted the term ‘necessary’ in Article 3 of 
the Rhineland Agreement. They had no undei"standing of the 
principle that ‘To employ the means necessary to an end is gen- 
erally understood as employing any means calculated to produce 
the end, and not as being confined to those single means, with- 
out which the end would be entirely unattainable’ (pp. 413-14). 

As a matter of fact, it was not necessary to go so far as to 
attack the legality of Ordinance i, in order to challenge the 
High Commission’s invalidation decision. The Reichsfinanzhof 
could have reached the same result, on a much sounder basis, by 
declaring the High Commission’s decision contrary to Ordinance 
I, on the ground that there was no plausible connection between 
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the safety of the occupying armies and measures intended to 
clear up, in the field of taxation, the results of German inflation. 
The court would have been exercising the right of judicial re- 
view in either case, but there was a considerable practical dif- 
ference between judicial review of a basic legislative act of the 
High Commission and judicial review of a relatively unimpor- 
tant administrative act of that body. Since the High Commis- 
sion, as was to be taken for granted, ignored the opinion of the 
Reichsfinanzhof, and continued to base its actions on the pro- 
visions that the court had declared null and void, the ‘nullifica- 
tion’ served only to reduce the prestige of legal processes in the 
Rhineland. 

It should be mentioned that the Reichsgericht, in deciding a 
case devolving upon the High Commission’s veto of the German 
Devisen statutes in November 1923, paid lip service to the prin- 
ciples developed by the Reichsfinanzhof but reached a realistic 
result. In its decision on this case, rendered on 9 March 1929 
(JW 1929, vol. 58, p. 1594; Annual Digest^ 1929-30, case 48, pp. 
77-8) the Reichsgericht declared: 

The force of circumstances prevented the coming into operation 
of the German Devisen legislation in the occupied territory. The 
prohibition of the occupying powers therefore found the tacit 
toleration of the authorities of the Reich. The Devisen legislation 
was accordingly to be regarded as having been rendered in- 
operative as a consequence of the ordinances of the occupation 
authorities. 

By means of a fiction, the fictitious ‘nullification’ of Articles 7-9 
of Ordinance i was ignored. 

In decisions concerning the legal basis of actions taken by the 
occupation authorities the high courts were clearly influenced 
not so much by definite legal principles as by considerations of 
opportunism and political expediency. Though such questions 
of ‘constitutionality’ wxre only collateral issues in the cases that 
came before the courts, the collateral issue, as a rule, wholly over- 
shadowed the conflict between the parties. It is true that in most 
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cases of this kind the high courts allowed de facto considerations 
to shape their decisions, even though they regarded an occu- 
pation measure as invalid. But in at least two instances— the nails 
decision of 19 April 1921 and the coal-tax decision of 7 Decem- 
ber 1926— the courts produced judgments that were not only 
arbitrary but inequitable; in both these cases the plaintiff was 
the victim of nationalistic self-assertion and legal doctrinairism. 
And in all these cases in which the courts implicitly exercised a 
right of judicial review, the unilateral repudiation of occupation 
measures, as contrary to the occupation convention, served only 
to diminish the prestige of the occupying powers, by introducing 
a dual system of justice in the Rhineland. 

Such a situation is to be carefully prevented in any well- 
planned occupation regime. And therefore the question of judi- 
cial review of occupation measures is one that should be ex- 
plicitly dealt with in the occupation agreement. But whether this 
power should be accorded to the courts of the occupied country 
is far more than a question of mere technicality. Judicial review 
is not a technical legal device but a protective mechanism imbued 
with tradition. It is based on the idea that one branch of the 
government exercises a check over another branch— of the same 
government— and that both branches ‘are equally the representa- 
tives of the people’— of the same people. Since judicial review is 
meaningless unless the reviewing court has confidence in the in- 
tentions of the legislature, it must be used sparingly and with the 
utmost sense of responsibility. 

If judicial review is mechanically extended from the field of 
constitutional law to the field of occupation law, it is transformed 
into something different. When the Germans exercised this right 
in regard to occupation measures they were animated not by 
confidence but by mistrust, not by wholehearted co-operation 
but by nationalistic assertiveness, not by a disinterested desire to 
examine constitutionality but by a wish to annul. And judicial 
review coupled with resentment undermines rather than safe- 
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guards the basic legal instrument that is interpreted by the re- 
viewing court. 

It is perhaps conceivable that in some circumstances an occu- 
pied country would not feel hostility toward the occupying 
power, and that its courts would interpret the occupation con- 
vention with the same objectivity that they would apply to their 
own constiaition. But even in that situation— if it ever existed— 
it is highly doubtful whether the courts of the occupied country 
are the proper agencies to review the actions of the occupants. 
Considerations of reason as well as of legal philosophy suggest 
that this function can be properly fulfilled only by an independ- 
ent international body. 



X 


Conclusions 


T he Rhineland Agreement, which was in many respects 
similar to the Covenant of the League of Nations, was an 
idealistic model plan for an occupation statute rather than a 
treaty created for the solution of one of the most complicated 
problems of postwar Europe. If a statute does not correspond 
to the realities it is supposed to deal with, idealists are always 
encouraged by the hope that facts will be adapted to the law, 
realists by the belief that law will be adapted to the facts. In the 
occupied Rhineland the realists triumphed over the idealists. 

A basic characteristic of the Rhineland Agreement was its at- 
tempt to combine a maximum of protection of the occupying 
forces with a minimum of interference with the occupied coun- 
try. It would be a mistake to regard these two goals as essentially 
contradictory. But the way in which they were combined repre- 
sented the expression of a particular political philosophy. The 
Rhineland Agreement, product of the democratic optimism of 
the first postwar period, reflected the confidence of its authors 
in the necessarily peaceful results of an undisturbed democratic 
process. Convinced that political and economic laissez-fmre was 
the only guarantee of international and internal peace, they 
looked upon non-interference with German domestic politics as 
an essential part of the security of the occupying forces. And 
believing that details were best worked out in practice, they 
failed to provide a clear definition of powers and duties, even 
for the vital task of preserving public order in the interest of 
the security of the occupying armies; and failed to provide to 
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the body entrusted with power an executive machinery for 
carrying out its laws and regulations. 

But this product of American political tradition was inter- 
preted and executed in an environment devoid of American legal 
and customary controls. Occupation under the rule of law must 
be based on a political philosophy that is reconcilable with the 
political tradition of the occupied country. In the Rhineland 
Agreement, however, American liberals, trained in Anglo-Saxon 
legal and political concepts, tried to transplant their own po- 
litical philosophy to a government that was essentially different 
from their ideals and traditionsi In the occupation of such a 
country as Germany, with a strong centralized bureaucracy, the 
occupying powers must be provided with an apparatus that can 
deal with the bureaucratic machine. The supremacy of law, in 
such a situation, is to be accomplished not by disallowing or 
weakening the executive branch but by subjecting it to clearly 
defined rules of jurisdiction, procedure, and substantive law. 

The High Commission, faced with the necessity of working 
out procedures and developing an apparatus that could meet the 
realistic requirements of the occupation— requirements that the 
Rhineland Agreement left to automatic beneficence— developed 
powers far greater than those of a constitutional democratic 
executive. And just as its powers were a matter of its own inter- 
pretation, so too were the restrictions on them. Not bound by 
any bill of rights or specific statutory limitations, it was able, 
when and where it pleased, to exercise its power without regard 
for the individual liberties that it is the function of bills of rights 
to assure. The Rhineland occupation is ample evidence that con- 
formance with due process cannot be taken for granted. The 
civilian character of the highest occupation authority and the 
restriction of martial law to exceptional cases do not in them- 
selves provide sufiBcient protection from violations of the rule 
of law, and from violations of individual liberties. 

The problem of supremacy of law under the peculiar condi- 
tions of an occupation regime cannot be solved merely by ref- 
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erence to general eonsiderations of justice and democracy. The 
rule of law in a democratic state is based on the consent of the 
citizens; In an occupied territory, public power is enforced upon 
the residents regardless of their inner feelings. Therefore the con- 
cept of 'rule of law’ has different meanings in a government based 
on democratic consent and a government based on military 
force. It was the failure to recognize this fundamental fact that 
constituted the greatest weakness of the Rhineland Agreement. 

The outstanding attribute of that document was its fictitious 
character. Its framers treated a government of military occupa- 
tion 'as if it were a democratic regime. The High Commission 
tried to correct this misconception by enacting ordinances 
which, though they were supposed to be in the framework of 
the enabling statute, represented in fact a basic change in the 
nature of the regime. Consequently the occupation law too, as 
contained in the ordinances of the High Commission, was ficti- 
tious in character. Though far more realistic than the Rhineland 
Agreement, and in many respects diametrically the opposite in 
spirit, it was supposed to be the realization of the rule of law 
regime which that agreement had envisaged. Thus the basic 
problems of the Rhineland occupation were hidden under a two- 
fold juristic veil. 

It was not so much the harsliness of the occupation methods 
which produced resentment and embitterment among the sub- 
jects of the occupation regime, as it was the discrepancy between 
the proclaimed principles and their practical application. Tlie 
proclamation of an ideal occupation instrument created hopes 
and expectations that could not be fulfilled, even if no consider- 
ations of power politics had interfered. And the repeated viola- 
tions of the Rhineland Agreement, however necessary they may 
have been, provided German nationalists with dangerous and 
/.efficient 'weapons. 

In a legal sphere that is so deeply imbued with politics, un- 
predictable situations will occasionally necessitate the substitu- 
tion of political considerations for legal arguments. But so long 
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as the exceptional character of such political deviations from 
legal principles is recognized, the occupation regime need not 
lose its character as a legal institution. It is when the bearer of 
political power looks upon legal regulations merely as rules of 
expediency, valid only by suiferance, that the supremacy of law 
is replaced by the supremacy of force. 

The Rhineland occupation clearly revealed that the dangers 
involved in a government by condominium are as great in tem- 
porary military occupation as they are in permanent political 
rale. Differences among the Allies— far-reaching differences in 
interest, outlook, and methods— produced a regime of compro- 
mise, satisfactory to none and often inconsistent with its own 
principles, as well as with those of the treaty that created it. 
And the Germans were not slow to make use of the opportunity 
afforded them by this disunity at the helm. 

Under modem conditions no military occupation can com- 
pletely eliminate the existing administrative agencies and courts. 
Especially a totalitarian state in dissolution cannot be run ex- 
clusively by foreign authorities. Wherever the borderline may 
be drawn between direct and indirect occupation administration, 
vast fields of administrative and judicial activities have to be en- 
trusted to controlled local and regional agencies. And control of 
these agencies is possible only if they are bound by definite rules. 

A future occupation of Germany, whether or not it is pre- 
ceded by an internal revolution, will be confronted wdth the 
unique situation of having to deal with a coiintiy living under a 
rule without law. The first step to be taken by the occupying 
armies will be the declaration of a state of siege; and this will 
produce a peculiar situation. A state of siege was declared in 
Germany on 28 February 1933, and has never been lifted; martial 
law represents the constitution of the Third Reich. It is unthink- 
able, however, that two separate bureaucratic hierarchies exercise 
the powers of martial law on the same territory at the same time. 
Thus it is essential that the German state of siege be replaced by 
the martial law of the occupying powers, on the very day on 
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which those powers declare their ultimate responsibility for the 
preservation of public order inside Germany. This will mean the 
nullification of ail statutes, decrees, and orders which have en- 
titled German agencies to act in accordance with a legally un- 
bound discretion; the abolition of all those institutions, such as 
Gestapo, concentration camps and storm troops, which depend 
exclusively on the existence of German martial law; and the pro- 
hibition of the activities of all other party agencies and of those 
state agencies that are neither based on nor controlled by law. 
For reasons of self-protection, a future occupation of Germany 
will eliminate what I have elsewhere called the ‘prerogative 
state,’ and will subject the ‘normative state’ to intensive control. 

In a recent article on ‘Military Government as a Step Toward 
Self-Rule,’ Carl J. Friedrich, in referring to this ‘dual’ character 
of the Nazi state, has remarked (p. 539) that ‘the destruction of 
the Nazi sector will automatically revive the other, giving the 
latter opportunity to fill the vacuum created by the disappear- 
ance of the party.’ This wholly valid conclusion should be sup- 
plemented, however, by a warning that the situation will be far 
from simple. Even before the outbreak of the present war, the 
activities of the ordinary administrative agencies were ‘greatly 
influenced by the existence of the Prerogative State’ (Fraenkel, 
The Dual State ^ p. 70), and this tendency has increased consider- 
ably during the war. It may be expected that the nucleus of a 
‘normative state’ will still be in existence at the end of this war, 
but much political wisdom and administrative ability will be 
needed to free the agencies of the normative state from the rem- 
nants of the Nazi period, when they existed only by sufferance. 
It is worth emphasizing that Friedrich, too, contends (p. 536) 
that government according to law is the ‘clue’ to the solution of 
occupation problems in Europe. Though he recognizes the para- 
doxical nature of an attempt to establish the rule of law under 
conditions of military government, he believes that the difficul- 
ties can be overcome. 

The rule of law in the full meaning of the term cannot be re- 



THE PEACE PERIOD 


230 

Stored in Germany at the moment the occupying powers take 
over ultimate authority. At the beginning, one state of siege will 
mei'ely be replaced by another. It is not only because martial law 
is an attribute of sovereignty that the occupying powers will de- 
prive the German authorities of the right to exercise martial-law 
powers of their own: it is also because the establishment of Ger- 
man agencies that are exclusively controlled by law, in the place 
of Nazi agencies empowered to deal with all problems by virtue 
of a fraudulently created state of siege, represents one of the 
basic war aims of the United Nations. 

This elimination of German institutions that are contrary to 
the idea of the Rechtsstaat must be supplemented, however, by 
positive steps. It cannot be expected that the German agencies 
will feel themselves bound by law unless the occupation govern- 
ment is itself based on law. An arbitrary regime can be enforced 
upon a conquered nation by force; a lawful regime can be built 
up only by the consistent application of legal methods. There- 
fore even in the first phase of occupation, which will have to be 
controlled primarily by considerations of expediency, the occu- 
pying powers must consider whether it is not possible to provide 
a minimum of legal control. Much will depend, of course, on the 
response of the German population; on whether the Germans 
realize that their co-operation is essential in the process of adapt- 
ing the regime to the ideals of the rule of law; on whether they 
themselves recognize the rule of law as a basic principle of the 
western world. 

However that may be, even the most enthusiastic adherents of 
that principle cannot recommend an uncritical repetition of the 
experiment of 1918. The Rhineland Agreement, so strongly in- 
fluenced by the Wilsonian period’s messianic belief in general 
formulas and programs, attempted to convert military occupation 
into a rule of law by formulating broad principles. But experi- 
ence in the Rhineland proved that the problem cannot be solved 
by general regulations. An effective occupation statute must be 
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enacted on the basis of the experience accumulated during the 
first phase of the occupation. 

If the future occupation of Germany is not planned as a per- 
manent one, the attempt must be made to give autonomous forces 
inside Germany a chance to rebuild organizations of their own 
which may serve as cells for a reconstruction of democracy. It is 
most unlikely that a revolution after Hitler’s downfall will result 
in a working democratic self-government in Germany, or that 
general democratic elections will be possible during the first 
stages of post-Hitler development. Since all German groups have 
been radically co-ordinated into the National Socialist organiza- 
tion, there will be an unprecedented vacuum in the social struc- 
ture after the Nazi party itself and all of its auxiliaries have been 
dissolved. The reconstruction of autonomous groups inside Ger- 
many, which will eventually be capable of filling this vacuum 
with a democratic regime, demands the granting of certain civil 
liberties, and a guarantee that the bearers of public power will 
not arbitrarily interfere with the rebuilding of religious, local, 
and professional bodies in the territories subjected to military 
occupation. If the occupying powers promote the process of re- 
juvenescence of autonomous groups, by preventing the municipal 
state machine from arbitrarily interfering with civil liberties and 
by granting protection to all those who are attempting to over- 
come the heritage of Nazi dictatorship, military occupation may 
prove to be a benefaction both for the victors and for the van- 
quished. ■ ^ 
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Text of the Rhineland Agreement'^ 


Article i 

la accordance with Article 428 and the following Articles of the Treaty 
of even date, the armed forces of the Allied and Associated Powers will 
continue in occupation of German territory (as such occupation is defined 
by Article 5 of the Armistice Convention of the nth November 1918, as 
extended by Article 7 of the Additional Convention of the i6th January 
1919) as a guarantee of the execution by Germany of the Treaty. 

No German troops, except prisoners of war in process of repatriation, 
shall be admitted to the occupied territories, even in transit; but police 
forces of a strength to be determined by the Allied and Associated Powers 
may be maintained in these territories for the purpose of ensuring order. 

Article 2 

There shall be constituted a civilian body styled the Inter- Allied Rhine- 
land High Cofmnission, and hereinafter called the High Commission which, 
except in so far as the Treaty may otherwise provide, shall be the supreme 
representative of the Allied and Associated Powers within the occupied 
territory. It shall consist of four members representing Belgium, France, 
Great Britain and the United States. 

Article 3 

(a) The High Commission shall have the power to issue Ordinances so 
far as may be necessary for securing the maintenance, safety and require- 
ments of the Allied and Associated forces. Such ordinances shall be pub- 
lished under the authority of the High Commission, and copies thereof shall 
be sent to each of the Allied and Associated Governments and also to the 
German Government. 

When so published they shall have the force of law and shall be recog- 
nised as such by all the Allied and Associated military authorities and by 
the German civil authorities. 

(b) The members of the High Commission shall enjoy diplomatic privi- 
leges and immunities. 

(c) The German courts shall continue to exercise civil and criminal 
jurisdiction subject to the exceptions contained in paragraphs (d) and (e) 
below. 

(d) The armed forces of the Allied and Associated Powers and the 

^Gazette^ 1920, No. i, pp. 5-15. 
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persons accompanying them, to whom the General Officers Commanding 
the Annies of Occupation shall have issued a revocable pass, and any 
persons employed by, or in the service of such troops, shall be exclusively 
subject to the military law and jurisdiction of such forces. 

(e) Any person who commits any offience against the persons or prop- 
erty of the armed forces of the Allied and Associated Powers may be made 
amenable to the military jurisdiction of the said forces. 

Article 4 

The German authorities, both in the occupied and in the unoccupied 
territories, shall, on the demand of any duly authorised military officer of 
the occupying forces, arrest and hand over to the nearest commander of 
the Allied or Associated troops any person charged with an offence who 
is amenable under paragraph (d) or paragraph (e) of Article 3 above to 
the military jurisdiction of the Allied or Associated Forces. 

Article 5 

The civil administration of the provinces (Provinzen), Government de- 
partments (Regierungsbezirke) , Urban Circles (Stadtkreise) , Rural Circles 
(Landkreise) , and Communes (Gemeinden), shall remain in the hands of 
the German authorities, and the civil administration of these areas shall 
continue under German law and under the authority of the Central Ger- 
man Government, except in so far as it may be necessary for the High 
Commission by Ordinance under Article 3 to adapt that administration 
to the needs and circumstances of military occupation. It is understood 
that the German authorities shall be obliged, under penalty of removal, 
to conform to the Ordinances issued in virtue of Article 3 above. 

Articsje 6 

The right to requisition in kind and to demand services in the manner 
laid down in the Hague Convention 1907, shall be exercised by the Allied 
and Associated Armies of Occupation. 

The charges for requisitions effiected in the zone of each Allied and 
Associated army and the estimate of damage caused by the troops of 
occupation shall be determined by local Commissions composed in equal 
representation of German civilians appointed by the Gennan civil authori- 
ties and Allied or Associated military officers, and presided over by some 
person appointed by the High Commission. 

The German Government shall continue to be responsible for the costs 
of maintenance of the troops of occupation under the conditions fixed by 
the Treaty. The German Government shall also be responsible for the 
costs and expenses of the High CommissiGn, and for its housing. Suitable 
premises for the housing of the High Commission shall be selected after 
consultation with the German Government. 

Article 7 

The Allied and Associated troops shall continue undisturbed in posses- 
sion of any premises at present occupied by them, subject to the provisions 
of Article 8 (b) below. 
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Article 8 

(a) The German Government shall undertake, moreover, to place at 
the disposal of the Allied and Associated troops and to maintain in good 
state of repair ail the military establishments required for the said troops, 
with the necessary furniture, heating and lighting, in accordance with the 
regulations concerning these matters in force in the various armies con- 
cerned. These shall include accommodation for officers and men, guard- 
rooms, offices, administrative, regimental and staff headquarters, work- 
shops, store-rooms, hospitals, laundries, regimental schools, riding schools, 
stables, training grounds and rifle and artillery ranges, aviation grounds, 
grazing grounds, warehouses for supplies and grounds for military ma- 
noeuvres, also theatre and cinema premises, and reasonable facilities for 
sport and for recreation grounds for the troops. 

(b) Private soldiers and non-commissioned officers shall be accom- 
modated in barracks, and shall not be billeted on the inhabitants, except 
in cases of exceptional emergency. 

In the event of the existing nulitary establishments being insufficient or 
not being considered suitable, the Allied and Associated troops may take 
possession of any other public or private establishment with its personnel, 
suitable for those purposes, or, if there are no such suitable premises, they 
may require the construction of new barracks. 

Civilians and military officers and their families may be billeted on the 
inhabitants in accordance with the billeting regulations in force in each 
army. 

Article 9 

No German direct taxes or duties will be payable by the High Com- 
mission, the Allied and Associated armies or their personnel. 

Food supplies, arms, clothing, equipment and provisions of all kinds for 
the use of the Allied and Associated Armies, or addressed to the military 
authorities, or to the High Commission, or to canteens and officers’ messes, 
shall be transported free of charge and free of ail import duties of any kind. 

Article 10 

The personnel employed on ail means of communication (railways, rail- 
roads and tramways of ail kinds, waterways (including the Rhine), roads 
and rivers) , shall obey any orders given by, or on behalf of, the Com- 
mander-in-Chief of the^ Allied and Associated armies for military purposes. 

All the material and all the civil personnel necessary for the maintenance 
and working of all means of communication must be kept intact on all 
such means of communication in the occupied territory. 

The transport on the railways of troops or individual soldiers or officers, 
on duty or furnished with a warrant, will be effected without payment. 

Article- ri '■ 

The Armies of Occupation may continue to use for military purposes ail 
existing telegraphic and telephonic installations. 

The Armies of Occupation shall also have the right to continue to install 
and use military telegraph and teiephone , lines, wireless stations and all 
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Other similar means of communication which may appear to them expedient. 
For this purpose, subject to the approval of the High Commission, they 
may enter upon and occupy any land, whether public or private. 

The personnel of the public telegraph and telephone services shall con- 
tinue to obey the orders of the Commander-in-Chief of the Allied and 
Associated Armies given for military purposes. 

Telegrams and messages to or from the Allied and Associated authorities 
and the High Commission and of an official nature shall be entitled to 
priority over all other communications and shall be despatched free of 
charge. The Allied and Associated military authorities shall have the right 
to supervise the order in which such communications are transmitted. 

No wireless telegraphy installations shall be allowed to be erected by the 
authorities or by the inhabitants of the occupied territory without previous 
authorisation by the Allied and Associated militar}’^ authorities. 

Article 12 

The personnel of the postal service shall obey any orders given by or on 
behalf of the Commander-in-Chief of the Allied and Associated Armies 
for military purposes. The public postal sendee shall continue to be carried 
out by the German authorities, but this shall not in any way affect the 
retention of the military postal services organised by the Armies of Oc- 
cupation, who shall have the right to use all existing postal routes for 
military requirements. 

The said armies shall have the right to run postal wagons with all 
necessary personnel on all existing postal routes. 

The German Government shall transmit free of charge and without 
examination letters and parcels which may be entrusted to its post-offices 
by or for the Armies of Occupation or by or for the High Commission; 
and shall be responsible for the value of any letters or parcels lost. 

Article 13 

The High Commission shall have the power, whenever they think it 
necessary, to declare a state of siege in any part of the territory or in the 
whole of it. Upon such declaration, the military authorities shall have the 
powers provided in the German Imperial Law of May 30th, 1892. 

In case of emergency, where public order is disturbed or threatened in 
any district, the local military authorities shall have the power to take 
such temporary’’ measures as may be necessary for restoring order. In such 
case the military authorities shall report the facts to the High Commission. 

Done at Versailles^ the t-wenty -eighth day of June^ one thousand nine hun- 
dred and nineteen. 
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Selected Ordinances of the High Commission 

ORDINANCE 1 1 

Vart I: The Ordinances of the High Comnission 
Article i 

The Ordinances of the High Commission shall have the force of law 
and on publication shall be recognised as such by the Allied Authorities 
and by the German Authorities. 


Article 2 

The Ordinances of the High Commission shall be published in an official 
gazette of the Inter-Allied High Commission. 

Article 3 

An ordinance of the High Commission shall come into effect on the day 
of its publication, unless it is otherwise expressly provided. 

Article 4 

The Inter-Allied High Commission, the Inter-Allied High Command, 
the Army Commands, and the competent German Authorities shall be 
responsible, in so far as they are severally concerned, for the execution of 
the Ordinances of the High Commission. 

Article 5 

Any German Authority disobeying any Ordinance of the High Com- 
mission may, in addition to being liable to the penalties provided for an 
offence against an Ordinance of the High Commission, be suspended or 
deprived of his office or expelled by decision of the High Commission. 

fart II: Orders of the Military Authorities 

Article 6 

(i) It is the duty of all German Authorities and of all persons within 
the Occupied Territories to obey ah orders, including orders of requisi- 
tion, given by or on behalf of the Allied Military Authorities of the said 

1 Gazette^ 1920, No. i, pp. 19-25. 

■ 
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territories, in pursuance of their lawful power, subject to the provisions of 
the Agreement annexed to the Treaty of Peace. 

(ii) Any German Authority disobeying such orders may, in addition to 
being liable to the penalties provided for an offence against an Ordinance 
of the High Commission, be suspended or deprived of his office by decision 
of the High Commission. 

Fart III: The Operation of Gemian Laws and Regulations 
in the Occupied Territories 

Article 7 

German Imperial and State Laws or General Regulations not already 
actually in force throughout the Occupied Territories shall, previously to 
their coming into force in the Occupied Territories, be transmitted by the 
competent Authorities to the High Commission, who will examine them in 
order to ensure that no provision is contained therein of a nature likely 
to prejudice the maintenance, safety or requirements of the troops of 
occupation. 

Article 8 

The said Laws and Regulations shall come into force in the Occupied 
Territories ten days after they have been duly registered with the High 
Commission, provided always that no provisional or final veto has been 
pronounced against them by the High Commission. 

The High Commission may subsequendy order the suspension of any of 
the said Laws and Regulations. 

The High Commission may, at the request of the German Government, 
order immediate application of any Law or Regulation so soon as it is 
published. 

Article 9 

The High Commission, when necessary, and after consultation with the 
competent German Authorities, shall examine the methods by which the 
said Laws and Regulations may be made to conform with the conditions 
set out in Article 7 above. 

When necessary, the High Commission shall issue an Ordinance to 
modify, temporarily to suspend, or to prohibit the said Laws and Regu- 
lations. 

Coblence, this tenth day of January 1920 

ORDINANCE 2^ 

Fart 1 : Criminal Jurisdiction 

'Article i’ ■ ■ ■ 

The armed forces of the Allies and the persons accompanying them, to 
whom the General Officers Commanding the Armies of Occupation shall 

-Gazette^ 1920, No. i, pp. 27-51. 
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have issued a pass revocable at their pleasure, and any persons employed by 
or in the service of, such troops, shall be exclusively subject to the military 
law and jurisdiction of such forces. 

Article 2 

(1) Any person, other than those specified in Article i, who contravenes 
any Ordinance of the High Commission, or commits any offence against 
the persons or property of the armed forces of the Allies may be made 
amenable to the militar}^ jurisdiction of the said forces. 

(2) The High Commission reserves to itself the right to establish such 
Courts as may be considered necessary for the exercise of the jurisdiction 
given by the provisions of the Agreement annexed to the Treaty of Peace. 

(3) The rules of procedure followed and the penalties awarded by the 
Mfiitary Courts shall be those provided by the laws of the Army concerned 
or by the Ordinances of the High Commission. 

(4) In the case of German nationals and Allied nationals being jointly 
concerned in the commission of an offence, the competent tribunal shall 
always be that wdiich would have been competent if the offence had been 
committed by Allied nationals alone. 

(5) Nothing in this Ordinance contained shall be deemed to give Allied 
Military Courts or German Courts criminal jurisdiction over members of 
the High Commission or any person employed under the members of the 
High Commission or the families of such members or persons, unless such 
jurisdiction is expressly given by a specific order of the High Commission. 

Article 3 

The German Authorities, both in the Occupied and in Unoccupied 
Territories, shall, on the demand of any duly authorised military officer 
of the occupying forces, arrest and hand over to the nearest Commander 
of Allied troops any person charged with an offence, who is amenable 
under Article i or Article 2 above to the military jurisdiction of the 
Allied forces. 

Article 4 

(i) When the German Authorities have taken cognizance of the com- 
mission of an offence, or arrested an accused person, they shall immediately 
forward the papers in the case to the Allied Military Authorities who are 
competent to bring the matter before a Military Court. 

If the Military Authorities decide to bring the case before a iMiiitary 
Court, they will inform the High Commission and will later acquaint it 
with the judgment pronounced. 

If the Military Authorities decide to leave the case to the German 
judicial Authorities, they wEl transmit the papers in the case to them. 
The German Court which takes cognizance of the case must within 8 days 
of the notification of the return of the papers inform the Representative 
of the High Commission in the Kreis concerned of the judgment pro- 
nounced, or of the stage which the proceedings have reached. 

A monthly return shall be made by the German judicial Authorities to 
the High Commission showing the stages which all current cases have 
reached. 
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(2) The Military Authorities may also leave to the German Courts the 
trial of offences concerning which information has been lodged by the 
Allied police. 

(3) The High Commission reserves to itself the right to decide as to 
the classes of such cases which may be sent to the Allied Military Courts. 

It also reserves the right at any stage of a case to make any order trans- 
ferring any such case to any other court. 

Article 5 

It is the duty of all members of the police force, whether Allied or 
German, to ensure the execution of the Ordinances of the High Commis- 
sion. They shall collect evidence, present charges and arrest accused persons 
for offences against the Ordinances of the High Commission, according to 
the forms and conditions prescribed by their respective laws. 

Article 6 

Whenever persons are caught in the act, or in cases of urgency, or when 
proceedings are being taken before the Mlied Military Courts, the Allied 
police shall have the powers of arrest and of search given in conformity 
with the forms and conditions laid down by their respective laws. 

Article 7 

In cases where under Article 4 above proceedings have been left to the 
German Courts, Gennan procedure shall be followed. 

Article 8 

Notwithstanding any provisions to the contrary contained in German 
law, any Allied Court may cause any administrative or other documents, 
the production of which it deems necessary for the purpose of any en- 
quiry or trial before it, to be produced before it. 

Article 9 

Unless it is forbidden by the national laws of the Military Court con- 
cerned, the amount of the fines imposed byv and the court fees paid into, 
the Military Courts and the Courts established by the High Commission, 
shall be placed to the credit of the Reparations account and shall be 
deducted from the payment due by the German Government. 

Article 10 

The High Commission may pardon any offender who has been sentenced 
or commute or reduce any sentence which has been passed, by a German 
Court in exercise of jurisdiction conferred on it by an Ordinance of the 
High Commission. 

Article n 

In respect of sentences which have been pronounced by a Military Court, 
the power of pardon, commutation or reduction shall be exercised" in con- 
formity with the laws and regulations of the nation concerned. 
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Article 12 

' All sentences of imprisonment passed by Allied Courts and all such 
sentences passed by German Courts for offences against the Ordinances of 
the High Commission shall be served in German prisons of the Occupied 
Territories, except as may be otherwise prescribed by the High Com- 
mission. 

Article 13 

The High Commission reser^^es to itself the right of supervision over 
German prisons for the purpose of ascertaining that the sentences, executed 
in conformity with Article 12, are being carried out in accordance with 
the judgment passed. 

Article 14 

The High Commission may, in special cases, or classes of cases, decide 
in which prison of the Occupied Territories the sentence shall be served. 

Part II: Civil ]imsdiction 

Article 15 

(1) German Courts shall continue to exercise their civil jurisdiction, 
except over the persons mentioned in Article i and in clause 5 of Article 2 
above. 

(2) Notwithstanding anything contained in the clause (i) above, civil 
actions brought by or against any of the persons referred to therein in 
their private capacity shall be tried before the German CouKs according 
to German law. 

Provided that the High Commission may decide that any case or classes 
of cases covered by this clause shall, by reason of their character or the 
status of the persons named as parties, not be heard before the German 
Courts but be tried by the Courts of the High Commission mentioned 
below or disposed of in such other way as the High Commission may 
direct. 

Articxe 16 

(1) Every wTit, summons or notice shall be accompanied by a certified 
translation in the language of the party served. 

(2) Every writ shall be transmitted for service either to the High Com- 
missioner of the nation concerned for the members of his staff or to their 
superior officer for members of the Allied forces for Allied officials or for 
the families of either, or to the authority designated on this behalf by the 
High Commission in the Kreis. 

\^'.AitricLE; 

Any party to a suit brought in a German Court by virtue of the juris- 
diction conferred by Clause 2 of Article 15 above who contends that his 
case is not covered by the provisions of the said clause may by an appli- 
cation to the High Commission object to the jurisdiction of the German 
Court, and the High Commission or any authority empowered by it on its 


APPENDIX II 


242 

behalf may hear and pass orders on such objection and such orders shall 
be binding on the German Court. 

On being informed that such an application has been made to the High 
Commission, the German Court shall suspend proceedings until orders have 
been passed on the application. 


Article 18 

(1) There shall be set up in each zone of occupation one or more civil 
Courts which shall be entitled “High Commission Courts.” Each such Court 
shall be composed of three members; two shall be Allied nationals, one of 
whom shall be President of the Court; the third shall be a German. All 
shall be learned in the law. 

(2) The procedure of the High Commission Courts shall be as the Court 
may direct, subject to revision by the Idigh Commission. If several Courts 
exist in the same zone the procedure shall be the same for ail such Courts. 

(3) It shall be the duty of these Courts to decide any civil cases referred 
to them under the provisions of the proviso to clause 2 of Article 15 
above. Their jurisdiction within the area of the zone in which they shall 
have been established shall extend to the nationals of any occupying nation. 

Article 19 

(1) Any person referred to in clause 2 of Article 15 above, who is a 
party to a civil proceeding in a German Couit may, if he considers he has 
suifered injury from a miscarriage of justice on the part of the German 
Court, appeal from it to the High Commission Court specified in the 
immediately foregoing Article. 

(2) The High Commission Court may either confinn the judgment 
which has been referred to it or remit the case for rehearing or pass final 
judgment itself. 

(3) If the High Commission Court considers that the circumstances of 
the case justify it in so doing, it may inflict a fine not exceeding 10,000 
Marks upon any party who has frivolously or improperly appealed against 
the decision of the German Court. 

Article 20 

The High Commission reserves to itself the right at any stage of pro- 
ceedings to make an order to transfer any case from one Court to another 
notwithstanding any previous decision given, and to decide questions of 
conflicting jurisdiction. 

Article 21 

When final judgment has been given by a German Court and execution 
has issued against the Allied party, a certified duplicate copy of the judg- 
ment shall be transmitted for execution to the High Commissioner of the 
nation concerned for the members of his staff, or to the appropriate Army 
Commander for members of the Allied forces, Allied officials or the families 
of either. 
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Part III: Offences Relating to the Occupation 

Article 22 

Except as otherwise provided any person committing an offence against 
an Ordinance of the High Commission shall, on conviction, be liable to a 
fine of not more than 10,000 Marks and to imprisonment for not more than 
one. year, or both. 

Article 23 

Any person, who, singly or in combination with others, shall attempt to 
commit, or who shall be accessory to the committing of an offence against 
an Ordinance of the High Commission shall, on conviction, be liable, except 
as may otherwise be provided, to the same penalties as the principal 
offender. 

Article 24 

Any person who: 

(a) Does violence to or assaults or wilfully obstructs in the execution 
of his duty any of the personnel of the Allied Armies or of the High 
Commisson; 

(b) wilfully damages, in a manner likely to prejudice the security of the 
troops of occupation, any building, road, railway, canal, bridge, telegraph 
or telephone line, water supplies or works or other work; 

shall, on conviction, be liable to the same penalties as are provided for such 
offences under the Military Law of the several Allied Armies in their 
respective zones. 

Article 25 

(1) No person shall by word, act or gesture conduct himself in a manner 
insulting to the members of the High Commission or to the persons at- 
tached thereto, or to the forces of occupation or to any member of such 
forces, or to the Military Colours or Insignia of the Allied Powers. 

(2) All Gennans of the Armed Military Forces, Police, Fire Brigades, 
Customs and Forestry Services shall, when in uniform, salute the Colours 
and Officers of the Allied Powers. 

Article 26 

Any person wdio commits or abets the commission of any act calculated 
to promote bad feeling, dissatisfaction, indiscipline or mutiny amongst the 
troops of occupation shall, on conviction, be liable to imprisonment for 
•not' more 'than five .years.'. 

Article 27 

No person may acquire, sell or be in possession of war material, equip- 
ment or stores (including any article belonging to military canteens, cloth- 
ing stores and regimental institutions) or any military property whatsoever, 
belonging to or intended for the troops of occupation, or to a member 
of such troops, except such as may be shown to have been lawfully ob- 
tained by him. 

The burden of proving his title to the ownership or possession shall rest 
upon the person in possession of the property in question. 
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Article 28 

No person shall supply by sale, gift or otherwise any alcoholic beverage 
or intoxicating or stupefying drug to members of the troops of occupation 
in contravention of regulations issued by the Armies. 

Upon a second conviction in such case the Court, in addition to the 
ordinary penalties provided, may order the closing of the establishment in 
which the offence was committed for a period of not more than three 
months, provided that the responsibility of the owner has been established. 

Article 29 

All merchants, manufacturers and retailers, and, in general, all persons 
trading with the public, are forbidden to sell to any member of the Allied 
forces or to any Allied official any commodity, merchandise or article of 
any sort whatsoever at a higher price than that which is usually paid by 
the German public. 

Article 30 

No person who is not a member of the Allied forces or employed under 
the High Commission shall wear a uniform or badge of the Allied Armies 
or of the High Commission or any colorable imitation thereof. 

Fart IV: Immunity and Qmtimiatmt Frovhlom 

Article 31 

(1) No judicial proceedings shall be instituted or continued, and no 
punitive measures shall be taken, against any person or company in the 
Occupied Territories for any commercial, financial, or banking operation 
which he or they may have carried out during the period of the Armistice 
with the expressed or implied permission of the Allied Authorities. The 
decision of the High Commission that any operation was carried out with 
such expressed or implied permission shall be final and conclusive upon 
all parties. 

(2) No judicial proceedings shall be instituted or continued, and no 
punitive measures shall be taken, against any Allied banking firm or com- 
pany, or against any member thereof, on the ground that such banking firm 
or company has not obtained registration, licence or authority in accord- 
ance with German Laws and Regulations. Provided that the above shall 
not apply to any such person, firm or company unless it shall have carried 
on business in the Occupied Territories during the period of the Armistice 
and shall have applied for registration, licence or authority before the 
expiry of two months from the date of the coming into force of the Treaty 
of Peace. 

(3) Without the consent of the High Commission no judicial proceed- 
ings shall be instituted or continued and no punitive measures shall be 
taken against any person in the Occupied Territories for any administrative 
or political act done during the period of the Annistice. The decision of 
the High Commission that any act was of an administrative or political 
nature shall be final and conclusive upon all parties. 
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Article 32 

No person deported by the Allied Military Authorities from the Oc- 
cupied Territories during the period of the Armistice shall re-enter the 
Occupied Territories without permission of the High Commission granted 
after consultation with the Military Authorities of the Power in whose 
name the order of deportation has been made. 

Article 33 

Officials suspended or dismissed from their positions during the period of 
the Armistice by the Allied Military Authorities may not again take up 
their duties in the Occupied Territories without permission of the High 
Commission granted after consultation with the Military Authorities of the 
Power in whose name the order of suspension or dismissal has been made. 

Article 34 

All proceedings instituted by the occupying Military Authorities before 
the entry into force of the Treaty of Peace and of the Agreement annexed 
thereto/ may be continued before the Courts seized therewith, notwith- 
standing the entry into force of the Treaty of Peace and the Agreement. 

Article 35 

Judgments and Orders made by the Miiitaty Courts before the entiy 
into force of the Treaty of Peace, or in consequence of proceedings insti- 
tuted as laid down above, shall be carried out, notwithstanding the entry 
into force of the Treaty of Peace and the Agreement thereto annexed. 

Coblence, this tenth day of January 1920 


ORDINANCE 3 3 
Part III: The Press 
Article 13 

All newspapers, pamphlets or publications, all printed matter, all pro- 
ductions obtained by mechanical or chemical methods, intended for public 
distribution, all pictures with or without words, all music with words or 
explanations, and all cinematograph films of a nature to prejudice public 
order or endanger the security or the dignity of the High Commission or 
of the troops of occupation, are forbidden, and if published may be seized 
by order of the High Commission, or, in case of emergency, by order of 
the Representative of the High Commission in the Kreis. In the case of a 
daily publication the Representative of the High Commission in the Kreis 
may order its suspension or exclusion from the Occupied Territories for 
.three '■ days. . 

The action taken will be reported immediately to the High Commission 

3 Gazette, 1920, No. i, pp. 53-71. 
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who will pass orders on it. The High Commission may order that a journal 
be suspended or excluded from the Occupied Territories for a period not 
exceeding three months. 

Article 14 

In addition to such administrative action, proceedings may be taken 
against the authors, proprietors, editors or publishers of offending publi- 
cations before the competent judicial authorities. 

Article 15 

No person shall sell, exhibit, ha-wk, or otherwise distribute forbidden 
publications or films. In addition to persons’ so offending being liable to 
the penalties provided for an offence against an Ordinance of the High 
Commission, copies of such publications and films found in the possession 
of such persons shall be immediately seized and the High Commission may 
order the closing of any premises concerned for a period not exceeding 
three months. 

Fart IV: Meetings 

Article 16 

No political meeting shall be held unless the organiser or organisers 
thereof shall have given notice in writing forty eight hours before the 
day of the meeting to the Representative of the High Commission in the 
Kreis. The notice shall set out the object of the meeting and shall give 
the names of the organisers. 

Article 17 

(1) The Representative of the High Commission in the Kreis may be 
present in person or by representative. 

(2) In cases where the discussion touches on subjects not in the notice 
submitted, or where disturbances endangering the public order may arise, 
the meeting may be dissolved by the Allied Representative present, and 
judicial proceedings may be taken against the organisei's. 

Article 18 

The High Commission may prohibit the holding of political meetings or 
of any other meetings which it considers may endanger the security of the 
Allied Annies. 

ORDINANCES^ 

The Safety and Requirements of the Allied Forces in Cases 
of Industrial Disputes 

■■ ■ . ' Article' i - ' 

(i) The provisions contained in this Ordinance shall apply only to 
strikes of persons employed in or about any steam railways, railway work- 
shops, telegraphic, telephonic and postal services, coal mines, navigation, 

Gazette^ 1920, No. i, pp. 79-83. 
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gas, electricity works, and water works; but the High Gommission may at 
any time, by an order duly published, apply this Ordinance to any other 
undertaking which is necessary for the maintenance, safety or requirements 
of the Armies of Occupation. 

(2) In case of doubt whether any undertaking comes within the scope 
of clause ( i ) , a decision of the High Commission that it is of the nature 
mentioned in that clause shall be conclusive. 

Article 2 

(1) In the cases mentioned in the foregoing article no strike shall take 
place until^ the matter in dispute shall have been submitted for decision to 
the authorities prescribed by the German Law on the subject of concilia- 
tion in industrii disputes. 

(2) The Award of the Court of Conciliation shall be given within a 
period of one week, calculated from the date on which the demand for 
conciliation was received by the prescribed authority, and shall be sub- 
mitted to the Representative of the High Commission of the district 
(Bezirk) in which the dispute arose, who shall transmit it immediately to 
the High Commission. 

(3) Any party to an award made by the Gennan Court of Conciliation 
may, within one week from the date of the award, appeal to the High 
Commission. Ever}’' such appeal must be heard by a Board of Conciliation 
appointed by the High Commission, consisting of a president and two 
members with four Germans as assessors, two of whom will represent the 
employers and two the employees. The decision of this Board of Con- 
ciliation shall be given within a period not exceeding one week from the 
date on which the Board was fully constituted. 

(4) No strike may take place after conclusion of the conciliation pro- 
ceedings prescribed in clauses (i), (2), and (3) above, unless a formal 
written notice of the intention to strike has been given to the Representa- 
tive of the High Commission mentioned in clause (2), nor until the expiry 
of one w’-eek from the date of the receipt of such notice by the said 
Representative. 

Article 3 

The provisions of Article 2 shall apply equally to any lockout by the 
employers of workmen employed in any undertaking of the nature de- 
scribed in Article r. 

Article 4 

Where any strike has occurred in an undertaking to which this Ordi- 
nance does not apply, but to which it may be applied under the provisions 
of Article i, the High Commission may forbid the continuance of such 
strike and direct all persons concerned to take the action prescribed in this 
Ordinance. 

Article 5 

Notwithstanding any provision of any existing German Law, no German 
authority wdthin the Occupied Territories shall have the power to declare 
that any conciliation award given under such law shall be £naL 

Coblence, this tenth day of January 1920 
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ORDINANCE 90 5 

Regulating the Right of the High Qovmiisslon to Divest the Ger?na?i 
Authorities a7id Courts of Certain Cases which Concern the Allied Forces 

Article i 

Whenever it shall appear to the High Commission upon reasonable cause 
shown that any person has been threatened or been the object of any 
penalty, whether administrative, disciplinary, criminal or civil, at the hands 
of any German Authority or Court on account of any service rendered by 
such person to the Allied Authorities of Occupation or on account of the 
relations of such person with the said Authorities, the High Commission 
may take cognizance of the matter and may itself adjudicate thereon and 
review any judgment or decision given or may refer the matter for judg- 
ment to such Tribunal as it shall appoint. 

For this purpose the High Commission may order the production of all 
such documents as may appear necessary, either directly to it or through 
such other Allied Authority as it may authorise for this purpose. 

On the transfer of any matter by the High Commission ail proceedings 
shall be immediately suspended unless the High Commission shall otherwise 
direct. 

Article 2 

This Ordinance shall apply to the Kehi Bridgehead. 

Article 3 

This Ordinance shall become immediately operative. 

Coblence, this sixteenth day of June 1921 

2 1921, No. v-vi, pp. 153-5. 
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